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Beyerlo-Buchner = Franz Besyerls and Rudol? Buchner. eds,
Lex Ribuaria. MGH: Legunm sectio I. Vol. III, pt.
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MGH:SLegtm {in rolio)., Vol., IV, Eanover, 1068, pp.
1-22 .
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De Salis = Ludwig Rudolf De Salls. ed. Lsages Burgundionum.
MGH: Legum sectio I. Vol., II, pt. 1. Hanover, 1592.

Bokhardt = Karl August Eckheordt, ed., Lex Salica., MGH:
Legum sectio I. Vol. IV, pt. 2. Hanover, 1969.

Bekhardt, Pactus = Earl August Bokhardt. ed. Pactus
1sgls Salicae. MGH: Legum sectio I. Vol, IV, pte 1.
Han

over, 1962.

Ed.Roth, = Edictus Rothari,

Haesnel = Gustav Haensl, &d, lex Romang Visigothorum,
Leipzig, 1849.

L.Alam, = Lex Alarcanno:im.
L.Balu., = Lex Baiuvariorim.

L.Burg, = Lex Burgundionium.

Lehrmann = Kar) Lehzann. ed. Leages Xlaomannorum. rev, ed,
Kar) August Eckhardt. MGH: Legun ssctio I. Vol, V,
pt. 1. Hanover, 1966.

Liutor, = Liutvrandi Leges.,

L.Rib. = Lsx Ribuaris,

L.R. Visig, = Lex Rcmana Visigothormm,

t

.Sal, = Iex Salica.

=

L.Visig. = Lex Visigothormm,



¥GH = Monumenta Germanias Historioa.

Mommsen-Meyer = Theodor Mormisen and Paul M, Meyer. eds,
Theodosieni Libri XVI oun Constitutionibus Sirmon-
dlanls., 2 vols. 4in 3. 2nd ed. raul Krucger.
Berlin, 195L.

Pact.flan, = Pactus legis Alarmannorum.

Pact.Sal. = Pactus leglis Salicas.

Schwind = Rrnst von Schwind, ed, Lex Baiwariorum. MGH:
Logum ssctio I. Vol. V, pt. 2. Hanovor, 1926.

Zaumer = Karl Zeumsr, s6d, Leges Visigothorum., MGH: Legum
sectio I. Vol. I. Eanover, 1L90Z.

II.Periodiocals

EA = Neues Archiv der Gessllschaft riir Hlters deutache
“Geschichtskunds,.

ZSRG = Zeltschrift der Saviecny-Stiftung fiir Rechtsgss-
chichts, Gerrmanistiscos Xbtellung,.
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CHAPTER I

Introduction

¥Many questions regarding early Germanic law have gone
unasked, even several years after the appearance of the vast

production of the Leges in folio and Leges ssctio of the

Monumenta Cermanise Historics (MGH). One such question

concerns the alleged aimilarity between the Lex Alamannorum
(Klamannic code) and the Lex Baiuvariorum (Bavarian~code).
Although it is assumed that these codes are aimilar, the
sxtent to which they are similar is still unknown. I
propose in this paper to show that a strong similarity
exists, and that this research is essential as a critical
subplemant to the editions of the Alamannic and Bavarien
ood,a. Legal aimilarity is highly useful in understanding
how the legal framework of one Germanic tribe is related
to the-rrameuork of another tribe. To know that legal
ooncepts are sxchanged among ssveral Germanic tribez is
to observe the devalopment of socletal acculturation.
Because the Lex Baiuvariorum contains no date or
event to pinpoint it historically, other evidence must be
used, Most of this evidence is drawn from the code itself,

& device lsading ultimately to controversy., Nevertheless,



most German legal historians uphold the view that ths Lex
Bajuvariorum was promulgated within the second quarter of
the eighth cantury.l In addition, they hold that sevsrdl
othar Germanic codes influenced the Lex Baiuvariorum, and
these are four in number: the Lex Visipothorum (partially
through the influence of the Codex Euricianus), Pactus

degis Salicas, Lax Ribuaria, and Lex Alamannorum.2 Of

1In gensral, ses Rudolf Buchner, Dis Rechtsqusllen
(Beiheft) in W. Wattenbach and Wilhelm Levison, Doutsch-
%lnda Geachichtsquellen im Mittelalter, Vorzeit una ARTO~-
1inger (Weimar, 1953), pp. 20-29, and Heinrich Brunner,
Eauésohe Rechtsgeschichte, 2nd ed. (Leipzig, 1906), I, pp.
] . Sone putative dates for the prormilgation of the
Lex Baiuvariorun are: (1) 725~728: Schwind, p. 161.
Schwindia edition of the Bavarian code as well as all other
elrly Germanic codes used in this study are cited simply by
the author!s name. See the 1ist of abbreviations above,
(2) 728-737: Ernst Mayer, Dis oberdeutschon Volksrschte
(Leipzig, 1929), p. . (37 T2B-739: Bruno Rruach, "Noue
Forschungen {iber die drei oberdeutschen Leges: Bajuvari-
orum, Alsmannorun, Ribuariorum n Abhandlunron der Gesell=-
schaft der Vissenschaften zu hil"l-"fsch-
historiSEEan hiousse, nous TOLlE6, %% (I92 , DT, 97 -
: Hans Planitz, Deutsche Rechts eschichta, 3rd
erl Auguat Eckhardt (Graz and Cologne, 1971), pPe 75.
This ugrnea substantially with Claudius Freiherr von
Schwerin, Gr d§%§e der deutschen Rechtsgesschichte (Munich
and Leipzig, P. 50, wno belleves the Lex Baiu-
variorum should be dated 74l-743. (5) 7L43-74L: Hormann
onrad, Deutsche nachtsqeschichto, 2nd ed. (Karleruhe,
1962), 17 p. 312. rummer, Deutsche Rochts-
Egachichte, I, p. hb2. (7) lh Franz Beyerie, "Die sid-
sutschen Leges und dis merowinglache Gesstzgebung. Volkse-
. rechtliche Studien II," 2ZSRG, XLIX (1929), 372; surpris-
ingly, this is the only proposal that the Lex Baiuvari-
orum wasz produced in the seventh century.

2See Xarl August Bckhardt, Dis Lex Baiuvariorum.
Eine textlritische Studie (Untersuchungen zur Geutschen
§Elats-hgnd Rachtsgeschichte, CXXXVIII; Breslau, 1927),
PP« 29~




these, the Lex Alamannorm shows a higher degree of similar~
ity than do the other three. This should be evident because
of the geographical proximity of ths Alamanni and Bavarians
whose duchies were adjagsent to sach other from the £ifth and
sixth centuriss.

Theres are thres basic reasons why the Alamannic and
Bavarian codes are similar., The firast reason 4s that the
cpdes were promulgated azlmost simultaneously; the Lex
Alamannorum was promulgated before 725, perhaps as sarly as
712, but certainly within the first quarter of the eighth

century,> Secondly, the internal divisions of both codes
are gimilar, since laws pertaining to the Church are found
at the beginning of both codes, followed immediately by
laws which concern the duke; the third and last section of
both codes contains laws which apply to the psople. Hence,
the first part of the codes deal with ecclesiastical law,
the second part with public law, and the third with private
1aw b Thirdly, a substantial number of laws in both codes

3Soe Conrad, Dsutsche Rechtsgeschichte, I, p. 133,
Cf. Brunner, Deutschs Rechtszoschichte, T, Fp. L6-L5h, and
Buchner, RechTscusilon, pPpe. 29~33.

hTho bulk of both the Alamannic and Bavarlan codes
deals with private law. The thrse diviasions of the Lex
Bajuvariorum ars titles I, II-III, and IV-XXII. Ths
corresgponding ssctions of the Lox Alamannorum &re titles
I-XI1, XIII-XLIII, and XLIV-XCVIII. Technically, this
last section of the Lex Alamsnnorum ends with title XcI,
but XCII-XCVIII also concern private law and for this
Teason are included with the last section., Titles XCII-
XCVIII of the Alamannic code are later reproductions of
part of the sarlier Pactus legis Alamsnnorum.

-



are closzely similar., This last reason is by far the most
significant of thess three, ¥Yet, no extensive conparison
of the Lex Baluvariorum has been made with the Lex Alaman-
norum, The absence of such & astudy is surpriaing, for
without it the evolution of south Germanie law can never be
ascertained. Although many compestent works have appeared
which help to 1llustrate this similarity, nona of them
eriticize in depth a1) the Alamannic and Bavarian laws
which ars aimilar to each other. The only studies which
attempt this ars three articles by Ernst von Schwind5 and
two articles by Pranz Boyerle.6 Although Schwindta
research is related to mine, it 1s far too limited to aserve
&8 a satisfactory sxplication of similarities betwsen the
Alsmannic and Bavarian codes. This 1s true as well for .
the research of Beyerle., In many cases, Schwind never
explicitly designates which Alamannic laws he beljievss
show real aimilarity with the Lex.Bniuvariorum. Conse~

quently, many of his concluaions are guestionsble, There

iz a real need to fllustrate in as many ways as possible

S“Kritische Studien zur Lex Bafuvariorum,™ NA, XXXI
(1906), 399-453; XXIIT (1908), 605-69); -and XXXVIT (1912),
135-151." Many of the conclusions reached in thoss articles
ATe 8lz0 svident in Schwind!s edition of the Lex Baluvari-
oruri, the edition which I use in this study. —  — ————

6'Die sfiddeutschen Leges und die merowingische
Gesotrgebung. Volksrechtliche Studien II," ZSRG, XI,IX
(1929), 264-1:32, and "Dioc bsiden silddeutschon Jtamuss-
NChtB," Ibido' m:III (1956)) Bu"mOo



bow certain Alamannic laws are similar to the later Lex
Baiuvariorum, This atudy attempts to do just that.

Not all of the Bavarian laws analyzed in this study
Tesexble the Lex Alnnannorum to precisely the same degree.
There ares Bavarian laws, for sxample, which are sxtremely
similar to the Aleuannio code, such as L.Batu, VII,1-37
which are simply verbatim texts of L.Alam, XXXIX,B whereas
there ares other Bavarian laws which are only slightly
similar to the Alamannic cods, such as L.Baiu. I,5,
partially similar to L.Alam. VII. All Bavarian laws which
thow similarity with the Lex Alamannorum to whatever degrese
Are Iincluded in the present atudy.9 0f the 270 laws in the
Lex Batuvariorun, 98 ars similar to 91 laws of the Alamannic
OOde.lo (Séhuind ocounts fourteen more Bavarian laws than I
Fﬁieh he believes similar to the Lex Alamannorum; I contost

7when individual laws aro cited, abbreviations are
used. 'See the 1ist of abbreviations abovs, The only

ziCOption to this 1s the initial citations of individual

amannic and Bavarian laws when they are introduced for
discussion.,

’ 8All roferencos to the Alamannic cods are taken from
the revised edition of Karl Lehmann, cited simply as Lehmann.
See the 1ist of abbreviations above, Becauss thers are
83sentially two slightly different Alarmannic codes, I have
Used the earlisr Lantfridans (Lanfridana), nomed s Codex A
of Lohnann's editlon, In place of the later Hlotharii
(Hlodharii), named as Codex B of the sams edltlom, T refer
to Two Iaws in Codex B (V,2 and 3) in the diascuasion of
L.Baiu, I,3 below becauss the concepts of thoae laws do
not appear in Codex A.

9%n gensral, see appendices I-II.,

1°Theso 91 Alamannic laws represent 3l per cent of the
total laws in the Lex Alamannorun.




his clain.ll) Purthsr significance may lie in the fact that
both codes posseszs sxactly the sans number of laws: 270,
This sixilarity ias renarkabls since no other code contains

the sams number of laws: the Pactus legis Salicas contains

153 laws, and ths Lex Ribuaria, 223. Also included in this
study are thres Bavarian laws (already included among the
ninsty~oight laws) which were not previously considered
similar to the Alamannic cods, and these are L.Batu, XIII,
=5, and XIX,3. The ninety-oight Bavarian laws which are
aimilar to the Alamannic cods ars drawn from nlneteen

titles of the Lex Baiuvariorunr, which comprises a total

of twenty-two titles. Hence, thers ars thress titles of
ths Bavarian code which show no similarity with the Lex
AMamannoruns, and theae ars titles III, XVIII, and XXII,

There is more similarity with the first eight titles of

the Lex Baiuvariofum than with the remaining fourteen
titles. 0Of these first eight titles, all contain several
llgs which are similar to the Alamannic code, except

title III which shows no similarity. In short, ths bulk

of the similarity between the Lex Alamannorum and Lex
Baluvariorua appears within the first third of the latter,
ind this 1s oSpecially true for titles IV-VI, which concern

Pergonal injuries.

11Ona of these fourtesn laws is aimilar to the
Alamannic code, but the Alamannic law I propose is differ-
ent from Schwind!s. See L.Baiu. I,} below.



Titles V and VI of the Lex Baiuvariorum, 1ike title
IV, deal with perscnal injury, but vitles V and VI concern
Ireedmen and slaves respectively, and title IV concerns

rroonnn.lz

As a result, many of the arguments used for
titls IV rust also be repeated for titles V and VI, Never-
theless, many of the laws of titles V and VI present the
laws of title IV from slightly different points of view,
The fact that &ll of the nine laws contalned In title V as
well as all of the twelve laws of title VI show similarity

with the Lax Algnannorun rsinforces the view that both of

these titless are directly patternsd upon the Alamannic
cods. Though the Lex Alamannorum applies especially to
freoxsn, indicating explicitly when froedmen and slavea
are msant, yst the concepts of titles V and VI cannot be
overlooked when they are compared with the Lex Alamannorum.
For this reason, what class differences there may be
between the fresmen of the Lex Alemannorium on one hand,
and, the freedmen and slaves of the Lex Baiuvariorum on the
" other, must be ignored. Sincs caste is far less important
than 12 the underlying principle or concept of the laws, a
law which concerns slaves and another which concerns
Ireemen may be aimilar.ir thsy both concern the sams
1254, appendix III which 1llustrates the relation-
ship of the laws contained in titles IV-VI, In addition
there 18 greater similarity between titles IV and VI of ’
the Lex Bajuvariorum than bestween titles IV and V., For

this Teason, not &1L of the injuries of the head and face
contained in title IV are also evident in title V.



orronaa.13

The laws in this study are analyzed from three points
of view, indicated sinmply as (&), (b), and (c¢). The first
eriterion (a) anidlyzes and compares the concepts of each
individual Alamannic and Bavarian laew which are similar to
each other, This ccmparison begins with the flrst Bavarian
law analyred in this study (I,1l) and proceads to the last
(XX1,2). Each Bavarian law is identified by its manuscript
umber and Latin designation.lu Normally, the Alamannic
laws which show similarity with particular Bavarian laws
ars discuszed individually, and thsy are analyzed in this
atudy in the same order as they appsar in the Lex Alaman-
_Dorun, However, the only exception to this is when a
Particular Ravarian law is similar to five or more Adlamannic
laws, In this cass, these Alamannic laws are grouped
together and discussed jointly. This psrtains to L.Baiu,
IV,11 and 15, V,7, and VI,7 and 9. Not only.lroiindividunl
Alamannic laws cocpared to the Lax Baiuvariorum, but other

codes of the corpus lezun barbarorum as wsll are also

ocompared. These are notably ths Lex Visigothorum, Pactus

legis Salicas, Lex Ribuaria, Lox Burgundionum, and Edictus

Rothari, Although there are other Germanic codes used in

13Thia portains especially to L.Baiu. VI,1-12, and
mlBl

Urye only exceptions to this are L.Balu. XX,1 and 9,
whers no title appsars. In addition, L.BaTu, xx,5,7-8,10,
;22 Xf%.Z have & very simpla title: Itom aila, and XX,2

J

la,



this atudy, thess are the sssential ones.15 Since this
study deals with a comparisan of the Alamannic and Bavarian
codss, those subsequent bodies of law which are influenced
by these are excluded from this analysis, Hence, no mention

i3 made of the Lex Prisionum, Lex Saxonum, Lex Thuringorum

(Lex Angliorum et Warinorum), or Lex Francorum Chamavorum,

Section (&) also contains the quotations of ths laws, cited
either in whole or part. The texts themselves are not
modified in any way, except for rendering complete spellings
of words which often appsar in abbreviated form, such as
20lidus for s0ld. This pertains eapeclally to Schwind's

edition of the Lex Baiuvariorm.

The socond eriterion (b) shows the philological
similarity betwsen individual Alsmannic and Bavarian laws.
This similarity is divided betwesn two languages: medleval
Latin and 01d High German.l® The bulk of the laws, of
°6urao, are in Latin, but spscial terms in Old High German
&lzo supplement the concepts conveyed by the laws. Not
only are Latin and German terms compared lingulstically in
this section, but therse is also & mathematical comparison
exprassed in a percentags for all corresponding words
umog‘i%oif.th°’° codes are given in the 1ist of abbre-
dter o s A e e heney
itself, see Stefan Sondsregger, "Althochdsutsche Sprache,"

in Kurzer Grundriss der germanischon Philolozie bis 1500,
ed, Ludwlg Srich Schmitt (Berlin, 1970J, I, pp. 208-34b,
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svident in similar Alamannic and Bavarian laws, This
percentage illustratesa how these Alamannioc and Bavarian
laws are similar in language. A Bavarian law with a high
pearcentage of its terms derived from only a foew words in an
Alamannic law is mors significant, of course, than a
Bavarian law in which only a few terms are derived from a
bigh percentage of its Alamannic counterpart. For example,
20 per cent of ths terms of L.Alam. A which appear as 60
Por cent of the terms of L.Baiu. B are more significant
than 60 per cent of the terms of L.Alam. A which appear as
20 per cent of the terms of L.Baiu. B. This is naturally
due to the fact that tns Bavarian code is a later body of
law. In this percentage-comparison, all words are counted
squally, and nurerals ars also equated as words because
they form separate units as words do. A word inferred
from an earlier law in thé same code (Alamannic to a
greater extent and Bavarian to & lesser extent) is
.included in the percentages.17 "An exsmple: "sword" must
be inferred as the last word in the phrase "the long sword
and the short." If there ias no significant philological
similarity bstween the laws, "no agreemont™ is indicated,
Bocau;e of the frequent use of aliquis and alius, quis

and qui, and vooare and dicers, these terms are equated

17Laws with inferred words used in this study are:
L.Baiu, IV,11; V,7; VI,7,9,10; XX,2,5,8; and XX1,2. L.Alen,
; LViI,12,19,23,42,45,48,51; and XCIV,2. ==



as the sams when considering the philological aimilarxrity

between respsctive laws.

The third and last oriterion (¢) compares the mone-

tary punishment for diverse crimes and abuses of similar
Alemannic and Eavarisn 1aws. This monetary punishment is
exprsessed by two different penalties: (1) wergeld (man-
Price) or monetary compensation, and (2) fredus., Wergeld
1s that punishment payable in coin or kind to a victimized
person {(or to the victim!s relatlves if the viotim is
killed) with the intent to prevent revenge. It is owing
to the fear of a bloodfsud that wergeld is paid. Wergeld
pertains only to injury of people., Harm to livestock or
damage to land, buildings, and other property 1s rendered
in this paper not by the term wergeld, but by monetary
compensation., The payment of wergeld and monetary compen=-
sation 1s the seme, payable either in coin or kind, The
full wergeld, that is, tho full value of a man's life, in
both the Alsmannic and Bavarian codes is 160 sol1d1,18
The other monetary punishment 1s tho fredus, and this ia
simply an additional payment rendered to the public
tra‘aury. ‘Por the Alamenni and Bavarians, this means the
duke (and in some cases, & church) receives a fee for
particular crimes, although othsr officials, such as
counts, centcnarii, and judges could also receive a share,
-18The solidus 1z & gold coin of High denomination

whoze present-day worth is impossible to compute., See-the
discuasion of L.Balu. I,3 below,.

11



Not all crimes are protescted by wergeld or monetary compen=-
sation and a fredusz. Only those offenses which endanger a
church or the ducal office recsive both, Since many crimes
in the Alamannic and Bavarian codes are compensated similar-
1y, this 1s another i1llustration of how both codes are
related. In only four laws does wergeld or monetary compon-
sation not apply, and these are L.Baiu. I,1, II,1 (§§ 1 and
3), VII,1, and XVI,16. No wergeld similarity, however, can
bes expected from the laws of titles V and VI when they are
compared with those Alamannic laws alresady showing similar-
ity with title IV, since various classes (free, freed, and
slave) are compensated differently in the legsa barbar-
2225.19 Nevertheless, the wergeld relationship or the

three classes within the Lex Baluvariorum shows that
freedmen receive one-half and slaves one-quarter the wergeld

freemsn raceive.zo

19The only exception to this wergeld disasimilarity is
L.Baiu, VI,10, which requires the same wergeld of three
sgigf as doss L.Alan, LVII,22, a law with which it is
8 ar, , ‘

207hs s patio of 11%:3 is maintained to a reasonably
@ccurate degree by all those laws of titles IV-~VI which
manifest similarity with each other, Theore are, however,
8ix exceptions to this ratic, two in title V, and four in
title VXI. In the following tablo, the number of solidi in
Parsnthsses is what the wergeld should be; ths wergeld
without parentheses is what the respective laws says it is:

— Preemen Freodmen Slaves
IV,9~-E0 sol. V,6-=10 =ol. VI, 6=-5 sol,
(eys torn out, (20 sol.) (10 so0l.)

‘hand and foot cut off)

12
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Although this analysis doss not pretend to be the
last word in legal textuaml criticiam of the Alamannic and
Bavarian codes, it is the first attempt to invastigate how
individusl laws of these codes are sinilar. This type of
eriticism, in truth, must bs dons for all of the Germanic
codes before the complete nature of the corpmps logum

barberorum can be known.

- e -

IV,II.L,’Z--ZO solo ittt VI,ll--li sol.
(ear cut orff) (5 s0l,)

’ Iv,lh,§3—-!;0 8010 - e VI.ll--h 801.
{deafness) (10 =a0l.)
Iv,29--160 sol. V¥,9--40 sol. VI,12--20 so0l.

{(zrder) (80 =0l.) - (40 aol.)



CHAPTER II
Title I

Title I

Inciplunt capitula de libris legis institutions, quaes ad
clarum pertinent seu ad ecclesiastica iura,

Lex Baiuvariorum I,1

Ut 81 quias liber Baiuuarius vel quiscumgue alodem suam ad

0ccleslam vel quamcuniqus rem donars voluerlt, liberam habeat
Poteataton,

Lex Alamannorunm I,1
""(a) The bestowal of property upon a church is sxempli-

fied by only three laws from three Germanic codes: L.Visig,
v,5,1, L.Alan. I,1, and L.Baiu., I,1.1 Although there are
_additional ilHB which assure the inheritance of ons's own
children in the estate of their parents, they do not specify
that a church may also be a recipient,- since these laws are
Primarily concerned that children receive & portion of their
‘parentst estate, thereby sassuring their own well-being., of
the three laws which do beatow property upon a church,

1In general, see Entle Lesne, Histolrs de 1la

ropri-
$t8 ecoleainstiqus en France (Lille and ParIs):~1§I0;, E,
Pp. I87-169, and L33-430. ~

(A
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L.Visig, IV,5,1 is the least intense, since the greater part
of this law concerns the legitimate right of children to a
share of thair-parents' estate.2 That the church is also
inoluded in L.Visig, IV,5,1 appears to be a mere appendix
to the text: ", . o Sane si filios sive nepotes habentes
8colesiis vel libertis aut quibus slegerint de facultate
8uR largisndl voluntatem habuerint, extra illam tesrtiam
Portiocnem, que superius dicta est, quinta interum pars
Beparabitur. . « "3 The third part contained by this law,
of course, pertains to ona's own heira, The remaining two
laws which also bestow property on a church are closely
related., Although they ars similar in a general sense to
L.Visig, 1IV,5,1, they are more related to each other,
indicating that the later L.Baiu, I,1 is derived primarily
from the earlier L.Alaz. I,1. This is evident fram the
" lawz themsslves. L.Baiu. I,1 says:

Tt s1 quis liber persona voluerit et dsderit res
suas ad ecclesiam pro resdemptione animas suae,

licentiam habeat de portione sum, postquam cum
£iliis suis partivit. XNullus eum prohibeat; non

2
In addition to L.Visig. IV,5,1, L.Burg., I,1 and
LI,) are also similar., Attentlon should also be fogused
on L.Burg, XXIV,5: "Si quis Burgundio filios habet, tradita
11745 portione, de so, quod sibi reservavit, donare aut
Venders cui voluerit habeat liberam potestatem.,® Ds Salis,
P. 63, See the corments on these Burgundian laws in Alfred
von Halban, Das rBmischs Rocht in den germanischen Volksge
staston, Eire Boltrag cur doutscnen Hechisgeschlchte

atersuochungen zur deutscnen Staats- und Rechtsgescnichte,
Lvi; Breslau, 1899), pp. 301-302.

3Z.umsr, p. 197. Closely related to this law is
L.Vials. 1v,5,2 which prohibits women from bestowing more
then a fourth part of their property on a church,
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rex, non dux nec ulla parsona habeat potestaten
prohibendl ei.

Bt quicquid donaverit, villas, terram, mancipla,
vel aliquam pecunism, omnia quavcumque donaverit pro
redemptiocns animae suas, hoc per epistolam confirmet
propria manu sua ipse et testes adhibeat VI vel
amplius, si voluerit, inponant manus suas in epis~
tula /sic/ et nomina eorun notent ibi, quem ipse
rogaverit, Et tunc ipsam eplstulam /sic/ ponat
super sltars st sic tradat ipsam pecuniam coram
sacerdote qui ibl dessrvit,

Bt post haec nullam habeat potestatem exinde nec
ipss nec posteri eius, nisl defensor ecclesiame
ipsius per beneficiun praestare voluerit ei; sed
apud episcopun defsndantur res scclesiae, quiﬁquid
a Christianis ad aecclesiam Del datum fuerit,

Much 1ike L.Visig., IV,5,1, this Bavarian law is initially
concerned that one's helrs are not diainheritad.s Once this
is aasured, thers is complete authority to dispose of
property as will. Before discussing the concepts of this

Bavarian law, it is compared to the corrosponding L.Alanm.
I,1:

Ut, si quis liber res suas vel semet Lipsum ad
ecclesiam tradere voluerit, nullus habeat licentiam
contradicere ai, non dux, non cames nec ukla persona,
sed spontanea voluntate liceat christiano homine Deo
gsoxrvire et de propriss res suss senst ipsum redimere,
Et qui voluerit hoc facere, per cartam de rebus suis
ad ecclesiam, ubi dare voluerit, firmitatem faciat
ot testes sex vel septem adhibeat, et nomina eorum
ipsa carta contineat, et coram sacerdote, qui ad
ecclesiam deservit, super altare ponat, et proprie-
tas de ipsgs res ad 1llam ecolesiam in perpetuo
permansat.

hSchuind, pp. 268~269, There are no commas between

Yillas and ¥ol aliquam pecuniam in Schwind!s text; they are
terted here, ZXlso see rellx Dahn, Die XBnige dor Gor-
manen (Leipzig, 1905), IX, pt. 2, p. 300. _— =

5 . > rd
Ses J. Declarecull, Histolrs geénorals du drolt
EZ&Egng des origines & l%8§ (Parls, 1925), p. 163.

6Lohmnxm, Pp. 63-6lL.
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Like L.Baiu. I,1, L.Alem. I,1 naturally stresses that only
Iree born porabna can give property to & church,? Likewise,
both laws emphasize that the duke (to which L.Baiu. I,1 adds
the king and L.Alam, I,1 adds the count) has no jurisdiction
OVer persons who fresly bestow their property upon a church.
Only L.Eaiu, I,1 specifies what this property may comprise,
that 48, villas, land, slaves, or monsy. The similarity

of thess laws is also illustrated by the religious context
of both, since they indicate that property given to a
church is given for the redemption of cne's soul. In order
to bestow property upon a cturch, the laws require written
confirmation, either in the form of & letter (spistols) in
L.Balu, I,1 or a charter (carta) in L.Alam. I,1, both of
which are placed upon the altar of the church which
Tsceives the properfy. Apart from the differsence between

& latter and a charter, béth terms denote the same concept

of written conrirmation.a

In addition, the laws are also
Bimilar since witresses are needed in order to validate
the confirmation, and this is attested by six or more
witnesses in L.Baiu, I,1 and by six or seven witnesses in
L.Alam, I,1. Nor does ths similarity betwsen the laws
8top hers: both laws insist that property given to a
7Thia view is discussed by Karl Theodor von Inama-

Sternegg, Deutsche Wirtschaftsgeschichte bis zum Schluas
der Earolingerperiode, ond ed. (Leipzig, 1909}, I, p. ihl.

aﬁninrich Brunner, Zur Rechtsgeschichte der r¥mischen
und germanischen Urkunde (Berlim, Iogﬁi, P. 29—
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church remain in its possession permanently.?

(b) Moreover, the laws are also simiar philologiocal~
1y, although this pertains especially to the first two
paragraphs of L.Baiu. I,1. l;ero, 39 per cent of the terns
of L.ilam. I,1 constitute 34 par cent of the words of L.Baiu.
1,1,§1 g §2,

{e) Not applicadle.

®* & ®# =» ¢
Lsx Bafuvariorum I,2

De his qui contra lagem ecclesiam fraudars voluerint,

Lax Alamannorum I,2

(2) L.Bain, I,2 and L.Alam. I,2 concern persaons or

their heirs who, after giving property to a church, stterpt
to reclaim it. For this reason, these laws directly follow
and ars logical outgrowths of the previously discussed lawa,
L.Baiu, I,1 and L.Alan, I,1. The concepts expounded by

the two laws discussed here ars not svident in any other
Germanic code. Concerning those who wish to steal property
from a church, L.Baiu, I,2 says:

8§ quis aliqua persona contra res ecclesise ini-
uste agere voluerit vel de rebus ecclesias abstra-
here voluerit sive i1lle qui dedit vel de heredibus
sius sut qualigcumque homo praeswupserit, inprimis -
incurrat Dei iudiclum et offensionem sanctge ecoles~
lae, et iudicl terrenc persolvat auri uncias III et
1l1laz rez occlesiae reddat et alias similes addat

9Cf.'_'£_a_.Baiu. I,2 below. Also sse the general
rsmarks in A, Esmein, Cours Slémentaire dthistoirs du

d Lu
ﬁ‘%ﬁ_ n:angaia, 15 th ed. R. @neaEaI' '(Pum), PP
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rege_coegente vel principe qui in 11la reglone iudex
est.

Similarly, L.Alam. I,2 gives:

Et 5! sliqua persons aut ipse, qui dedit, vel all-
quis de heredibus eius post haec de ipsas res de illa
ecelesia abstrahere voluerit, vel aliquis homo,
qualiscumque persona hoc praesumpserit facere, ZIh-
currat in Dei iudicio (sic)_ st excommunicaclonem
(si0) sanctae scclesisze ot affectum /sic/, quod
inchoavit, non obtensat et multa 1lla, quae carta
contenit, prosolvat et res illas ex integro reddat
et fredo ZSIC? in publico solvat, sicut lex habet .2

Both laws punish the thief with two kinds of punlshment,
scclesiastical and temporal, although both punishments ars
closely intertwined. Bccleslastical censurs ia inflioted
on the thief by punishing him with God's Judgment for his
orime and sither with the added penalty of excommunication
Ifrom the Church (L.Alam. I,2) or with the disapproval of
the Church (L.Baiu. I,2). Stolen property st be reatored
to the church under both laws. Temporal punishment for
this crims in L.Alan. I,2 1s unclear, but the context seems
to mean that the thief must pay the value of the stolen
Property which was originally bestowsd by charter (carta)
to the church in L.Alan, I,1 besides restoring the stolen
Property alrsady discussed. In addition, a freduas must
also be paid to the public treaswry. L.Baiu. I,2 makes

no mantion of thes thief!s paying for the value of the

10schwing, p. 270.

Llppgs addition is alrsady included in Lehmanntis
edition,

127 obrmann, pp. 6L-65.



stolen property, but does add that besides replacing the
Property, the thief must render to the church another objsct
Or other objects similar to the one(s) he arrogated. Since
this additional payment is regulated by the king or duke,
thia is comparable, at least indirectly, to a fredus, though
the church, not the public treasury, bsnefits from this
Payent, The laws may also bs similar in one other feature,
although this may be impossibls to prove conclusively.
L.Batu, I,2 says the thief must pay three ouncesl3 of gold
to ths judgolh for whatever property he has taken from the
Possession of the church. L.Alam. I,2 specifies the thief
mst pay the amount which the charter prescribes. Doss
this amount required by L.Alam, I,2 approximate the three
ounces of gold included in L.Baiu. I,2?715 Even without
svidence, these paymenta show that both laws require one
more compensation for sbealing church property.,

13The only authority I have found discussing the
fquivalency of the ounce into solidi 1s Garabed Artin
Davoud-0ghlou, Histoire de la Législation des anclens *
Germains (Borlin, 1655), I, Pe 253, who says 4t 1s equal
to T 2/3 solidi, He suppllies no mathermatics.

1“Judgea play a prouminent role in the Bavarian code,
although studies of this i'ole are rare. See Brunnor,
Dsutsche Rechtsgeschichte, I, Pp. 204-205. Also see the
Introductory studies of Johannes Merkel, "Der judex im
bairsischen Volksrechte, sin Beitrag zur bairischen Rechta-
Beachichte,” Zeitschrift fir Rochtsgoschichte, I (1861),
131-1676 and G. Beseler, "Der Judex im balrischen Volkse
Techts, ibid., IX (1870), 241-261, Thore has been no
.8%udy comparable to thess two articles on the Bavarian

judge within the last century., This is trus for the
Aanannic code a3 well,

1SBoyorlo, ZSRG, XLIX (1929), 310 believes ao also.
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(b) Philological ~similar1ty betweon the laws is very
close., As a consequsnce, U1 per cent of the terminology of
L.Alan, I,2 constitutes lJ} per cent of the terms of L.Baiu.
I,2. The laws indicate that L.Baiu. I,2 is closely
Patterned upon L.Alam. I,2.

(c) Both laws appear to require a fredus of some
kind, to be pald elther to the public treasury (L.Alam.
I,2) or to the church (L.Baiu. I,2). Likewise, the laws
mAY require an additional pasyment, that’'last discussed
under heading (a) above.

® & # & &
Lex Bafuvariorum I,3

De furtis ecclesias, quozodo conponantur,

Lex Alamannorum VI

(a) L.Baiu. I,3, which deals with theft of church
proparty, extends the concepts expounded by the previous
Bavarian law, I,2. No other law in the corpus legum
barbarorum 1s parallel to L.Baiu. I,3 except L.Alam, VI,
Thers 1s a substantial difference in compensating for theft
of church property between these two laws and the previous-
1y diacussed L.Baiu, I,2 and L.Alam, I,2. The laws them-
Belves sasily indicate this point. L.Baiu. I,3 follows:

rufi quis res eccleslao furaveritlgt exinde probatus

rit, unamquargue rem niungeldo solvat, 1d eat .

16300 Diotrick von Kralik, "Die deutschen Bestand-
teilo_ der Lex Bajuvariorms," NA, XXXVIII (1913), 41-42.



novem capita restituat. Et sl negars voluerit,
secundum qualitatem pecunias iuret in altars de qua
scclesia furaverit.

De una saiga solus lurot. De duasbus siagis vel III
of usque ad tremissem cum uno sacramentals iurast;
deinde usque &d IIII tremisses cum III sacramentali-
bus furet, Et si ampliorem pscunianm furaverit aut
oaballum aut bovem aut vaccam vel quicquid plus valet
quam quattuor tremissss, st nsgare voluerit, tunc cum
VI sacramentales iurst, et ipse sit septimus, in
altare coram populo et presbitero.

Si{ auten de miniaterio ecclesias aliquid furaverit,
1d est callicam aut patenam vel pallam, aut qualemcum=-
que rem de infra ecclesia furaverit et probatus
fuerit, triniungeldoc solvat, hoc est ter novem resti-
tuat. Et sl negare voluerit, sscundum qualitatem
pecuniag_iuret cum XII sacramentalibus in ipse
altare,

L.Alam, VI contains similar concepta:

S1 quis res ecclesias furaverit et conviestus
fuerit, ut solvatur, uniculque rem, quae furaverit,
tres novigildos solvat aut servum aut ancillam aut

* boven aut caballum aut qualecumgue anirial vael ceteras
res, qui ad ecclesiam perteneunt. Si post furtum
inventus fuerit, ita solvat, ut superius scriptunm
est, 31 autem negare voluerit, sscundum qualitatom
pecunise Lita juret cum suls sacramontalibus in ipso
&ltere, cul res furtivas abstulit, coram sacaerdote
vel ministros eius, gusn pastor ecclesiae lusserit

. audire sacramentum.l

17schwind, pp. 270-272. Ths relationship of the saiga
%o the aolidus and tremissis is: 1 solidus = 3 tremisses =
saigas. See Edward Schr8der, "Saiga,” Zaitschrift fir
Numismatik, XV (190h), 341-342, and Maurice Prou, Cabas
Ofue des monnales francaises de la Bibliothsque NatIomale,
3 monnafes mérovinslennes (Paris, 1692}, ppe 1-xiil. The
Telationship of ths Carolingian dsnar (denarius) to these
toins, and to both ths Alemannic and Bavarian codes, 15 not
&%t all clear; that i1s, one solidus equals twslve denarii as
indicated by L.Alam, VI,2 (Hlot.) or thirty-six denarii as
3upplled by L.Balu, IX,2. II ono solidus equalas twelve
énarii, then a saifa and a denarius ars equal in value,
See Paul Vinogradoff, "Wergild und Stand," ZSRG, XXITII
£1902), 1,5-146, Also reprinted in The Collected Papors of
%_z,‘érle\(inorradorf (0xford, 1928), II, pp. 105-107. ~3 dis

[}
n hX, I (1906), L1, showing the relationship of
8011dy or fractlions therosof snd the nuber of o&thtakegao
should be rsad with caution,

laLehmann, Pe The
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The similarity of these laws is attested in thres ways.
Pirst, the prosence of domestic possossions of the church
1s olearly evident iy both laws. L.Batu. I,3 describes
horses, oxen, and cows, whereas L.Alam. VI desoribss horses,
oxen, and slaves (including maidservants), Since horses
and oxen are important chattels, they are naturally included
in laws which concern theft of church propsrty. The absence
of slaves from L.Baiu. I,3 is surprising, since church
slaves ars as important in Eavaria as they are in Alamannia.
Second, if the thisf shall wish to deny the alleged thett,
he may swear with oathtakers (sacramentales) on the altar
of the church from which the property was stolenj this is
evident in both laws. For this reason, the laws require

the thief to swear acoexrding to the quality of the stolen
Préporﬁy. The greater the value of the property, the more
oathtakers are needed to substantiate one's trust, This

i3 why at the end of L.Baiu. I,3, the large number of twelve
oathtakers is needed because of the theft of sacred church
objects. The nunmber of oathtakers of L.Beiu, I,3 varies
Trom one to twelve. Although L.Alam, VI also indicates

.tho necessity of oathtakers, it does not specify how many

. %re nseded. Third, the accussd thief and the oathtakers
mist awear puwblicly, either befors a priest and the people

in E,Bﬂiu. I,3 or bafore & priest or a.doacon (minister)
m E-Alnm. VI.19

19Thero are three other Alamuannic laws which deal with



(b) Linguistically, 33 per cent of the terms of
L.Alan, VI reappear as only 18 per cent of L.Baiu. I,3.
* There is greater philological similarity of the first para-
graph of L.Alam., VI to L.Batu. I,3 than to the remaining
two paragraphs of this Bavarian law, The monstary eniumera-
tion for the number of oathtakers in paragraph two and the
sacred objects described in paragraph threse of L.Baiu. I,3
may simply be additions by the Bavarians to the fundamental
concepts already put forth by L.Alam. VI (L.Baiu, I,3,%1).
Consequently, the same 33 per cent of the terminology used
by L.Alam, VI is evident as 63 per cent of L.Baiu, 1,3,%1.

(c) One other argument is presented hers regarding
the similaribies betwesn these laws, agﬁ this concerms the
_ nature of thrice ninefold monetary payment. The Alamannic
and Bavarian codss have the unusual phenomenon of an
sxorbitant payment of ninefold, twice ninefold, and thrice
ninefold the value of &n object or of a partlicular person
involved in certaln erimes.2? Although thrice ninefold

ldeas axin to L.Baiu. I,3. These are L.Alam. V, V,2
(Hlot.), end V33 (Hlot.). Schwind has not indicated that
these laws may have influenced L.Baiu, I,3. Of these

hres laws, the one with the strongest influence is L.Alam.
V, and the greatest similarity here is with the thrice
21n0rold payment of this law and L.Baiu., I,3. L.Alam, V
h: & greater extent and V,2 and V,3 o a lesser extent may
r Ve bsen consulted in the drafting of L.Baiu. I,3, but
his 15 difficult to prove within & reasonabls dogres.

d 2OAlthough there ars minor ditrferences, these crimes
denl Principally with: (a) theft of ecclesiastical or
ucal Property, theft of specilal livestock owned by the

¥°°p10, or theft by slaves who aro dellborately encouraged
© steal; (b) murder in unusual and secretive settings;
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Paymant £s evident in both L.Alam, VI and L.Bsiu. I,3, the
Property which necesalitates this payment is different. The
Payment in L.Alan. VI iz based on sscular church property,
such a8 a slave, maldservant, ox, horse, or other liveatock,
To this law 1s added "other property which belongs to the
thurch,® There 1s no reason to assume that this additionsl
Property could be nonsscular (sacred) vessels or garments
°f a church as those desoribed by L.Baiu. I,3. If these
are sacred objeots, thsy would certainly be explicitly
menticned., The payment in L.Baju. I,3 stems from theft of
saocred property, xucﬁ as a chalice, paten, or altarcloth,
Likewise, this law adds "other property stolen from within
2 church,? This property would exclude objects which
norzmally are not housed within a church, Hencs, slaves,
oXen, or horass would not be included among these objects,
&2 thay are by L.Alam. VI, unless they are definitely
named. Certainly, the theft of a sacred object consti-
tutes an offense mors serious than, and different from,
the stealing of & slave or an ox. For this reason, no
monetary compsensation can be squated between the laws.
* # & B u
Lex Bajuvariorum Il

De his qui servum scclessiaze ad fugiendum suaserint,

Lex Adamannorum XX

and (c) exhumation. Ninefold payment is more charactey-
éstic of the Alamannic than the Bavarian cods. See the
iacussion of L.Baiu. XIX,2 below,



(a) The property of the church i1s held in high estesn
by both the Alamannic and Bavarisn codes. Land and tene-
mants constitute one kind of church property; chattels
sonstitute another. Slaves are one of the lost important
chattsls a church owns. Nevertheless, church slaves are
not described by the previous Bavarian law, I,3, which
concerns the theft of church property. Three laws in title

I of the Lex Baluvariorum directly concern church slaves:

Il punishes those who effect the flight of church alaves;
I,5 deals with ths compensation for the murder of church

. 8laves, and I,13 tells how alaves (and coloni) render
tribute to the church. The first of these three laws is
discusaed here; the others follow bslow. The first of
these laws 1s L.Baiu. I,} which encourages slaves to fles
from the church.2l This law is written from the point of
view of those who instigate this orime. It says:

Si quis servum scclesiae vel ancillam ad fugien-
dum suaserit st eos foras ternminum duxerit st exinde
probatus fuorit, roevocst sum celeriter et cum XV
80l1idis conponat auroc adpreciatis pro qua re pree-
surpsit hoc facers, =t dum 1llum revocet, alium
nittat in loco pro pignus, donsec 1llum reddat, quem
in fugs duxit, 2t sl non poterit invenire 11lum,
tune aliwcn donet similem 111i et XV solides con-
ponat. Ita st de éncilln sscundum quod valet,
siniliter facist.2

Lrncoura : :

ging church slaves to flee closely parallel
2elling them to pegans, a crime attacked vohementlg by *
g?urCh suthorities. See Cnarles Verlirdm, L'Esclavage dans
&'Burope médidvals (Bruges, 1955), I, p. 707.

225chwind, pp. 272-273.
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The £1ight of church slavas is here sesn as the result of
deliberate persussion, directly opposed to church policy.
The basic principles of this law are also evident in L.Alam,
XX, which sess this crime in reverse, that is, it concerns

those who receivs church slaves once they ars persuaded to
Tlee:

Si quis mancipium23 scclesias aut servim aut
ancillam fugitivum susciperit et post requisitionem,
aut ipse presbiter requirat aut missus esius legiti-
s, et 1lle nsglexorit reddere et contra legsm
anteststerit, sicut solet allls Alsmannis conponers,
ita et tripliciter conponat; et quicquid contra
scclesiam contra legem rec§ﬁ1t, oxnia tripliciter
conponat, aicut lex habet,

Both laws demand the return of the church slave, even if
the slave is & maidssrvant. In addition, the laws do not
Specify that the slaves flsd outside ths duchy, which is
furprising, since the flight of slaves to a distant area
Hbuld.holp to assurs their fresdom. Because the principal
intent for bothhlgua is the sams, that is, slaves of the
church who become fugitives, there is sufficient rsason to
believe that L.Baiu. I,L is derived from L.Alam, XX,25
8ince both laws prevent the very release of slaves from

23Manciptun §s a difficult term to define in m,;u;
val
Latin, XIthough it often means & slave (as it does here),

it does not in every case, See Henri Dubled, "Mancipium
% noyen age,” Revue du moyen age latin, V (i9u§i, 55;33.

2“thmxnn, p. 82,
b 25Both laws dlscussed here may have been influenced
¥ L.Rib. LXI,3: "Nemo ssrvum scclesiasticum absque vicar-
lwn 1Thertun facers presuzat,” Beyerle-Buchner, p, 110.

27



26

the ochurch in the first p1:cc.26
{b) No agresment.

(e) Yo agrsement.

® ® ® #* @
Lex Baiuvariorum I,5

2; his qui servum ecclesize aine mortali crimine interem-
erint,

Lex Mamannorum VII
{(a) Slaves are one of the most important properties

& church owns, since they, like coloni, help to support
the clergy by rendering tribute in kind.27 To kill a

church slave is a crims not only against divine law but
- &1l3c against the church for whom the alave works, sinocse
the absence of a slave means less tribute for the subsist-
ence of the clergy. Both L.Baiu. I,5 and L.Alam, VII
8pecify the campensation 1f a church slave is killed,

L.Baiu, I,5 says: "S{ quis servum ecclesiae sine mortali

26y, A2am, VII concerns not only the killing of
church sIaves by frsemen, but also selzing slaves and
88lling them outside the borders of the duchy. Schwind
believes thers is ainilarity betwesen this Alamammic law
and L.Baiu, I,lj. Thers is, however, no evidence to sub-
stantiate Schwind's claims. Nor can the assumption be
nade that since both laws deal with slaves of the church,
they are someshow related. Without sufficient svidence,
there is little basis for reking such an &ssumption.
Persuading a siave to fles (L.Baiu, I,L) is an act entire-
1y distinct from seizing and selling o slave outside the
duchy (y.Alem, VII). Rence, L.Alam. VII and L.Baiu, I,k
irs not sImiTar, and Schwind's attompt to demonstrate this
1 untenabie,

& 27500 L.Beiu, I,13 below for & discussion of what
his tribute compriszes.



culpa ocoiderit, per presumptionem duos similes restituat
Pro 11lo quem occidit. Et sl negare voluerit, cum XII =ace-
Rentalibus iuret in altars in 1lla ecclesia cuius servum
occidit,n2B Although the restoration of two slaves for the
one killed 1s not sxactly duplicated by L.Alam. VII, never-
theless the restoration of the latter is still quito high
(in fact, higher than L.Bafu, I,5). L.Alam, VII follows:
"Si quis servum ecclesias occlserit /3ic/, in triplum
tonponat; , . ."29 Hers, three rather than two slaves must
be rendered (a practics, of courss, which encourages
slavery),30 The remsining portion of L.Alam, VII not
quoted here concerns ssizing and selling a church slave
outside the duchy., Neither law, in fact, elucidates how a
church slave is thocght guilty of a crime and is killed for
1t as well. The laws are at best similar only in a general
aenxse,

(b) Philological aimilarity between the laws is
difficult to evaluate since only part of both laws corrs-
spond. The greatest similarity betwsen the laws occurs
only in the first depsndent clause of each; after this,

28Schuind, pp. 273~27k.

29%Lohmann, pp. 74-75. There should be no doubt that
the threerold wergeld required by this law pertains to the
slave as a person, and not to his monetary value. This is

Bisconatrued by Davoud-Oghlou, Histoire de la Législation,
I, P. 231,

30503 Agnes Mathilde Wergeland, Slav in Germenic
Soclety during the Middle Ages (Chicago, )3 p. 62,
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thers 15 no simllarity. As a result, no percentage-
comparison i{s supplied,
(¢) No agreement.
# # # » &
Lex Baiuvariorunm 1,7

Ds his qui ref sunt et confugium fecerint ad ecclesianm,

The similarity between L.Baiu. I,7 and L.Alam. III
1s striking, dus not only to similar concepts and phraseo-
logy, but also to the very paragraphic divisions of the laws
thenselves, The following table shows this relationship:

L.Alan, L.Baiu.
111,10 1,7,51
I11,2 I,7,%1
II11,3 1,7,83

L.Baiu. I,7,§2 consists of a parsphrase from Matthew VI,
14-15; 1t does not contribute to any of the concepts
Proposed in either paragraphs 1 or 3, except to amplify
the sanctuary a church could give. 3l an introductory
Quotation of L.Balu. I,7 is supplied here:

Si culpabilis aliquis confuglium ad ecclesiam
Lecerit, nullus sum vi abstrahere ausus sit, post-
quanm ianuan eccleslae intraverit, donec interpellat
presbytorum eccleslae vel opiscopum, si presbyter
responsum dars ausus non fusrit; et si talis culoa
est, ut dignus sit disciplina, cum consilio sacor-
dotis hoc facimt, quis ad scclessiam confugium fecit,

v o o o o

. 31 -
Schwind finds similarity of L.Baiu. I T only with
%iﬂlam. III,1 and 3; he finds no aimIlariEy with L.Xlam.

2&0



31 quis autem hono contumax et superbus timorem Del
vel reverentiam escclssliarum sanctarum noa habuerit,
et fuglienten servum suum vel quem persecutus fuerit,
de ecclesia vi abstraxerit et Deo honorem non
dederit, conponag ad ipsan ecclesiam XI, solidis
fudice coegents3¢ ot pro frodo ad fiscum XL solidis,
ut sit honor Deo et ravggentia sanctorum et ecclesia
Del semper invictes sit,

Clossly related to this law and to L.Alam. III,1-~3 below are
Ed.Roth, ccrxxri3t and Liutor. CXLIII, and this is especial-

1y true for the first of these two Lombard laws,

Lex Alamannorum Iri,1

(a) To remove a fugitive from the protection of
churchea35 15 viewed as a serious crime by ths Alamannic
@nd Bavarian codes. How these codes define this crime is
important, aince there is very close asimilarity between
L.Batu, I,7,1 given above and L.Alam, III,1 quotad hers.
The corresponding L.Alam. IIT,1 says: "Si quis homo aliquem
Perasquens fugitivum, aut liberum aut sorvum, et ipse intra
lanuas ecclesiae confugiens, nullus haheat potestatem vim

32544 R.E. Latham, Revisod Medisval Latin Word-List

.icz_og British and Irish Sources (London, 1965), p. 92 under
oactio,

338chuind, pp. 276-278,

3h“31 in ecclesimm aut in domum sacerdotis manciptus
culuscunque confugiun fecerit, st episcopus aut sacsrdots
Qul in loco pracest, eum reddere in gratia post tertism
contestationem dilataverit, ita decernimus, ut reddat ipsum
Bancipium, et aliun similem de auis propriis rebus, ut
Supra, . o o" Bluhme, Pe 660

358.. Edgar Loening, Geschichts des deutaschen Kirchen-

Teohts (Strasbourg, 1878), II, pp. 536-538, and Brunner
Deutachs Rechtsgeschichts, I, pp. 792-793. o

31



abatrahendl de ecclesia . o o*30 The laws are similar in
three wvays. First, both laws concern the same sssentisl
1dea of flight to a church., The latter stressing freemen
and slaves; the former moat likely stressing freemen,
although slaves could bes understood in this meaning as
wl1.37  gecond, entrance within she door(s) of the church
ia significant in both laws, thereby smphasizing the sanc-
tuary of the church 4f one just begins to seek safety
within. The third idea says that it is 1llegal to remove
a fugitive from the church by force, All three idoas
" Teinforce the prestige churchea have and ensble them as &
conzequance to protect fugitives.

(b) Philologlcal similarity is slightly evident,
3lnce 16 per cent of the torma of L.Alam, III,1 constitute
20 per cent of the terms of L.Rafu, I,7,31.

. (&) Xo agresment,

. Lax Lla:uxmorun-I-II,a

‘ "(=) To the three cloasly related ideas described
above betwsen L.Baiu. 1,7,5% and L.Alam. III,1, & fourth
st be addsd, Thia fourth idea concerns the importance
% priest plays in protecting the fugitive from bYeing
unjustly punished, and this idea is evident in L.Balu,
I,7,%1 and L.Alam, XII,2, The latter says: "Si autem

361..hmnxm ¥
.l p. 68. BSee Lepne, Histoire de la pro-
Driste occloaia;tiquo, I, p. 233. ’ = =2

37£.Ba1u. 1,7,33 explioltly mentions a fleeing slave.
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Presbyter neglexerit redders aut contradixerit-illum servim,
aput /sic/ se 1llum contensat et curam de illo hxbént, ut
sxinde fugitivus non evadat. Et si evaserit, i1lle presby-
ter aine ulla dilations perquirat et dominum /sic/ resti-
tuat; , . ."38 Both laws indicate that the probable reason
for the fugitive's flight to the church in the first place
1s soms injurtice he may have cormitted,39 The priest is
Tesponszidble for the fugitive, protecting him from molesta-
tlon until he is delivered up to the proper authoritises.
The laws indicats how this is to be done so that the fugi-
tive may not be unjustly punished and the sanctity of the
church not violated.

(b) No agresment.

(¢) Ho agresment.

Lex Mamannorum I1I,3
(&) Of all the laws which are similar to L.Baiu. I,7,

the law f1lustrating the strongest similarity is L.Alanm,
III,3. The legal ideas of this law correspond to thosze
1deas presented in the third paragraph of L.Baiu. I,7.
£°£l55. II1,3 follows:

Si auten vin abstraxerit et iniuriam scclssiae
Tecerit, conponat 36 solidos ad ecclesiam st fredo

sio/ solvat in fisco 0 =solidos, quars contra legem

ecit et ecoclesiao Zsic7 honorem non inpendit et Dei
38Lohmnnn 68-6

s PPe -69.

3%Mhis is ospscielly evident in L.Visig. VI,S5,16,

;Eich concerns how murdsrers who fles to a church are to be
gally deliversd up.



Teverentiam non habuit, ut st alil cognuscant /[sic7,
quod sit timor Deil iﬁ christianis, et honorem
ecclesiis inpendant. o
Besides obviously describing the forcible removal of fugi-
tives from churches, the laws &lso contain certain respect-

fu) terms for churches. Hsrs, reversntia and honor bolster

the churches' right of sanctuary. L.Baiu. I,7,$3 says that
Tugitives should not bs removed from churches becauss of

Teversnce for tas holy church (eccleslarum sanctarum rever-

entia) and honor to God (Dso honar). The same terminology
13 evident in L.Alam. III,3, but hers reverentia and honor
Apply to the church and to God in raverse, that is, rever-
tnce for God (Dei rsversntia) and honor to the church

(seclesine honor). The presence of rsverentis and honor

in both 1laws is striking, even when the objsct of their
intent is reversed.

(b} Philologically, both of thn#o laws are similar,
A2 a result, 43 per cent of the words of L.Alam, III,3
constitute 35 per cent of the words of L.Batu. I,7,§3.

‘ ic) An;ther slmilnrit; between L.Baiu. I,7,$3 and
L.Alam, IIX,3 concerns the monstary compensation if the
Tight of sanctuary is violated. In L.Baiu. I,7,§3, forty
8011d1 are requirsd to be paid to the church if a fugl-
tive 1s 111egally removed from 1t,'d and an additional

hoLehmann, pp . 69"70.

& ulEd.Roth. CCLXXII requirss forty solidi to be paid
‘ m: the church if the fugitive slave is punished by his
ater for some guilt, Limtcee CXLIII requires a wergeld to
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forty so0lidi are paid to the duke!s treasury as a fredus.
In L.Alam. III,3, thirty-six solidi ars rsquired to be paid
to the ohurch, and forty solidi as a fredus. The differsnce
in the payment destined for the church in both laws is so
slight as to bs disrsgarded, especially since the higher fee
(forty solidi) is required by the later L.Baiu. I,7,$3. The
latter may require & ccapensation of forty solidil for the
church rather than thirty-six so that it equala the fredus
required by the State.
® & ® £ @
Lex Baiuvariorum I,8

De conpositione ministrorum ecclesise, quomodo conponan=-
tur, De monachis.

Since L.Batu. I,8 is aimilar to three Alamannio
laws, it is presented in full in order to introduce dis-

cussion: .
S1 quis ministros ecclesiae, id est subdiasconum,
dectorem, exorcistam, acolitum, ostiarium, de istis
aliquem iniuriavarit sut percusserit vel plagaverit
vel occiderit, conponat hos duplicitsr, sicut solent
conponi parentes eius, I1li qui sunt ministri
altaris Dei, duplicem conposicionem accipiant. Alll
autem clerici conponantur, sicut parentes eorum.
Monachi sutem qui secundum regulam in monaaterio
.vivunt, et 1111 dupliciter conponantur secundunm
genealogi suan, ut reverentia sit Dai et pax

bs paid to the church if a slave is dragged from it, but
sxact amount is not specified. Cf. Brunner, Deutschs

._R°Chtsseschichto, II, P. 792’ pe 150

hzxoanlng lineage or kindred. See J.F. Nisrmeysr,
Mediae latinitatis lexicon minus (Leiden, 1957), V, p.
» Cextainly, gencalogia Indicates that the clergy are
treated ssparately Irom others, enabling them to be compsn-
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ofs qui 1111 deserviunt.lt3
The Alamannic laws which follow ars disocussed as they appear
in the Lex Alemannorur, and not as they are similar to
L.Balu, 1,8, As a result, the second paragraph of L.Baiu,
I,8 above is discusesed first,

Lex Alanannorum XIV
() L.Baiu, 1,8,§{2 requires a double wergeld for

monks if they are harmed in any waye Thias compensation
alzo applies to thoss monks described by L.Alam., XIV which
says: "Monachus auten, qui sub regula in monasterio canser-
satus fuerit et ab aliqul aliquas Iniuries, siocut superius
diximus, passus fuerit, ita ut diaconus similiter /Conpon-
l_t]."m* According to this law, monks are campensated as
i1f thsy were deacons. A look at L.Alanm. XIII (compared
with L.Baiu, I,9 below), which concerns the compsnsation

sated corporately rather than individually. In this sense,
Eonoalonh implies that the wergeld is rendered because of

Qo0 ties rather than caste, Sse Frederick Polloock and
and Prederic Willian Maitland, The Histo of English Law
befora the Time of Edward I, >nd edy (EamEngu, 1858y, 11,
PP, 240-251), and D.E, Eullough, "“Early Medieval Social

‘Grou i.ngs: The Terminology of Kinship," Past and Present,
v %19 9), 12.

L33chwing, pp. 276-279. Cormas between gubdiaconun
and ostiariiza are hore inserted. There ars no cormas
8sparating these words in Schwind!s text.

Lly ehmann, p. 78. Conponat is not included in
Lehnmannts edition of the Lex Alsmannorum, although he does
aclknowledge this term in hio collatlion. Convonat is also .
added by Karl August Eckhardt, ed., Leges Alamannorum II:
Recensio Lantfridana (Lex) (Germanenrechte Moue Folgse,
Westgermanisches Recht, VI; Witzenhausen, 1962), p. 31.




deacons receive if they ars in any way as=saulted, shows &

twofold conpensation. Although L.Alsm. XIV defines a two-

fold worgeld for monks, this law does s0 in a circumventing

way. Both L.Baiu, I,8,§2 and L.Alan. XIV explicitly define
that this double wergeld applies only to those monks living
under a rule in a nionastery, thsreby sxcluding those monks

who live undsr a self-impossd rule or no rules at all.

(b) The laws also show philological similarity,
since 30 psr cent of the terminology of L.Alam. XIV appears
as 28 per cent of L.Baiu. I,8,§2.

(¢) The wergeld for monks is twofold in both laws.

Lex Alamannorun XV,1

(a) L.Balu, I,8,§1 explicitly names those ministri
scclesiae who, injured or killed, are compensated by law;;
they are sub-deacons, lectors, exorcists, acolytes, and
doorkeepers, This 1s not true for L.Alam., XV,1, for thia
law sgys in 1ts entirety: "Clerici autem sicut cetert
Parentes ecorun its oonpammtur."llv5 There 13 no explicit
mention of ecclesiastical gr;des in L.Alan, XV,1. Due to
the brevity of this law, what sinmilarity it shows with
L.Baiu, I,8,§1 would normally bs understood only in a
genersl sense if it were not for the twofold wergeld
resguired by both laws for the injury and murder of
clergy.'® The introductory quotation of L.Baiu. I,8

hsL.hmann. p. 78.

h6Two other laws which are similar to L.Baiu. I,8,41

37
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requires that clergy should receive twice the compensttion.
of their relatives. L.Alam. XV,1 simply aays that clergy
are cormpensated exactly as thelr relatives. Since both
laws require clergy and thelr relatives to be compensatsd
equally, double the compensation must be rendered by L.Alam,
XV,1 as L.Baiu, I,8,§1 allows.

(b) Sewenty~five per cent of the terms of L.Alam.
XV,1 constitute only 13 per cent of the words of the first
paragraph of L.Bafu, I,8, and this low percentage is due
to the greater length of the latter.

{c) Twofold wergeld is required by both laws.

Lax Alsmannorum XV,2 »

(a) L.Alam, XV,2, like XV,1 above, is asimilar to
L.Bain. I,8,{1 in much the same way. L.Alam, XV,2 also
spsaks about the clergy generally rather than in terms of
Tank, such as sub-desacon, lsctor, etc:

81 autem clericum, qui in gradu in ecclesia
publica lectionen recitat, vel gratalem vel alleluia
coram episcopo in publico cantaverit, et aliquis
infuria passus fuerit, sicut superius dixims,
coaponatur, quomddo parentss eius conponantur, .ﬁ
tertia pars super haec addatur in conpositionen. 1

and L.Alam. XV,1 ares L.Rib. XL,5-6: "XL,5: "Si quls cleri=
cum Ingenuum intorfocofI?F bis quinquagenos solidos culpa~
bilia fudicetur,” XL,6: "Si quis subdiaconum interfecerit,
ducentos solidos rmitetur." Beyerls-~Buchmer, p., 93. There
is reason to bslieve that thess Ripuarian laws did, in fact,
Influence the Alamannic and Bavarian laws discussed here,
See Pran:z Beyerle, "Das Gesetzbuch Ribvariens. Volksrscht-
liche Studien III,"™ ZSRG, LV (1935), 61-62, . -

h7Lahm1nn, pp. 78-79.



Nevertheless, L.Alam. XV,2 describes a few duties of the
clsrgy, such as reciting the liturgy or singing a gradual or
& hymn. Such duties would be performed by sub-deacons,
lectors, exorcists, and acolytes, and these are most of the
scclesiastical gradesltd nmentioned in L.Batu. 1,8,51.h9

(b) what slight philological agreement there 1s
betwsen these laws adds little additional proof of their
similarity, Hence, no percentages are supplied.

(c) There is likewiss, the same twofold compensation
for the clergy described in L.Alam, XV,2 as can already be
seen in L.Alax, XV,1 and L.Baiu. I,8. Nevertheless, there
appears to be second thoughts about the gravity of injuring
or killing the clergy in the Lex Alamannorum, since L.Alam,
XV,2 adds an additional third to the normsl compensation
already reserved for the clergy.

l‘B‘I'l:m exorcist does recite his own rituals, and for
this reason, he does recite liturgy. See Dictionnaire de
Théologis Catholique, ed. A, Vacant and E. Mangenot (Paris,

, ¥V, pt. 2, cols. 1785-1766. Although a doorkeeper
(ostiariim) is an scclesimstical grade, he would not
norcally recite the liturgy or chant the gradual,

u9In addition to the thres Alamennic laws described
here, Schwind believes thers are two more laws bearing
similarity with L.Baiu. I,8. These are L.Alam, XII and
and XIII. L.Alem, Xil concerns injuries inflicted upon a
Parish priest; L.alam. XIII treats of injuries suffsred by
& deacon, lowhere iIn L.Baiu. I,8 is there mention of
8ither priests or descons suffering injurles. Although, it
is true, L.Baiu, I,8 does deal with injuries to clerics,
it explicItIy mentions what clerics ars involved: prlests
&nd deacons are excluded Ifrom this description. L.Alam.
XII and XITI, thersfors, show no legal similarity to
L'Baiu. I,Bo

—
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Lex Baiuvariorum I,9

De presbiteris vel diaconibus, quomodo conponantur,

Lex Alamannorum XII

(a) To harm or kill a priest or deacon is a serlous
offense in the Germanic codes, Both the Alamannic and
Bavarian codes contain legislation compensating for these
crimes, and thess are L.Alam, XII (priests) and XIII
(deacons) and L.Baiu. I,9 (priests and doacona).so The
flamsnnic and Bavarian laws described here are the only

laws in the corpus legsn barbarorum which discuss both

Injuring and killing priests and deacons.51 L.Balu, 1,9
says:

Si quis presbytero vel dliacono quem eplscopus in

parrochia ordinavit vel qualem plebs sibi recepit
. ad sacerdoten, quem ecclesiastica sedes probatum

habet, iniuriam fecerit vel plagaverit, tripliciter
eos conponat,

Si auterm occiderit prosbyterum, solvat solidos
CCC auro adpretiatos; . «

Diaconun vero cum CC solidis solvat; . .Sa

505¢e the corments in Krusch, Abhandlungen GBttingen,
neus folge, XX (1927), nr. 1, 66-67, and Loening, Kirchen-
rechts, II, pp. 303-30L.

) 51Laws from other codes simply discuss the compen-
sation if ons of these clerics is killed, They are, for
prissts: L.Sal, LXXVIII,1l and L.Rib, XL,8. For deacons:
L.Sal, LXXVIIT,2 and L.Rib. XL,7. There are no laws in
either the Lex Visigothormuz or Lex Burgggdionum which
approach the Intont of these lawWs. See Beyor e~-Buchner,
P+ 27, which indicates the wergeld relationship botween
L.Alam, XIX and these Ripuarian and Salic laws, though
neglecting to add L.Baiu. I,9.

,52schwind, pp. 279-261. L.Baiu. I,9 consists of four

t—
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L.Alan, XII ia mor‘ simpls in its degoription of injuries
or killing a prisst:

Si quis auten presbytorum parochianum iniuriaverit
aut fustaverit sut mancaverit vel qualecumque iniuri-
an fecorit, in triplum conponatur; et si sum occid-
erit, 600 solidos eum conponat sut ad eccleaism, ubi
servit, aut ad episcopum, de cul parochia fuit.>3

Apart from ninor differsnces, the baasic concepts underlying
both laws are closely parallel, Although L.Alam. XII does
not nmention that the priest is chosen by the people or that
hiz office is approved by the scclesiastical (that is,
eplscopal) ses as does L.Baiu, I,9,41, both laws add that
the prisst is placed in his parish under a bishop's
direction.su Tho strongest similarity of these lawa is
between L.Alam, XII and ths firat paragraph of L.Baiu,

I,9. In addition, the relative pronominal clause (gualem

* o o habet) of L.Baiu., I,9,%2 doss not distort the obvious
similarity betwoon the remaining indepondent clause and
E-&‘E- XII. It can be seen, thorofore, that L.Balu,
1,9,51 is essentially ;n Alamannic law which is extended
by a proncminal clause.

. (b) That the laws are moderately similar philologi-
éally 1s also evident, since 2l per cent of the words of

—— e

glragraphs. Al of the first, and part of the second and

hird paragraphs sre quoted hors; the fourth paragraph is
not similar to oither L.Alam, XII or XIII,

53Lehmann, p. 77.

Shice, Hans Erich Feine, Kirchlichs Rochtsgeschichte,
3rd ed. (Weimar, 1955), p. 167,




L.Alam. XII appear as 31 per cent of the terms of L.Baiu.
I1,9,81. This similarity is greatly reduced for L.Alam. XII
and the secand paragraph of L.Baiu. I,9. Hers, only 8 per
cent of the terminology of L.Alam. XII constitutes 13 per
cent of all L.Baiu, I,9,¥2 (although the percentage rises
to 33 per cent if only the first sentence of this law is
considered).

(¢) Although the laws agree by raquiring threefold
Compensation if priests ars injured, they disagree in the
number if priestas are killed; that 1s, L.Alam. XII requires
again as rmuch wergeld for killing a priest as L.Baliu. I,9.
This difference, however, in the number of solidi is a
slight matter by comparison with the basic similarity:

threefold monstary compensation,

Lex Alamannorun XIII

(a) L.Alam., XIII within various de.greoa is similar
to L.Baiu, 7,9,§1 and §3. L.Alam, XIII compensates for
the injury or rurder of deacons: "Si quis diaconum, qui
suangellum coran episcopum leglt et revestitus ante altare
officium fungit, si quis eun &liqua iniuria fecerit vel
fustaverit vel placaverit /sic/ vel mancaverit, dupliciter
sum conponatur; et si eun occiderit, 300 solidos conpon=:.
at,"55 The comparison of L.Alam. XIII with L.Baiu, I,9

2130 shows, as does L.Alam, XII, that priests and deacons

55Lehnann, pp. 77-7B.

y2



are viswed as distinctly separate individuals among the
Alamanni, since there are separate laws for both of them in
the Lex Alamannorrm. The Bavarians viewed this differsntly;
they classifisd deacons and priests under one category in
the same law.

(b) A comparison of L.Alam. XIII and L.Baiu. I,9,§1
shows that 25 per cent of the terminology of the former
Teappears as 31 per cent of the latter. Thers is little
philological similarity between L.Alam, XIII and L.Baiu,
I,9,53.

(c) Xo agreexent.

. ®# # # &
Lex Baluvariorum I,10

De z0lls episcopis ot 1llorum interfectione,

Lex Alamannorum XI

(a) It is not surprising to find that both the
Alamannic and Bavarian codes contain lsgislation compen-
sating for rurder of biéhopa, since they also discuss
4 compensation for ths murder of lower clorgy.56 Howsver,

“this legislation i{a similar only in a genofnl way. L.Baiu,

1,10 i3 & rmuch more involved law than L.Alam., XI, Only
the firat paragraph of L.Baiu, I,10 shows similarity with
this Alazannic law, It follows:

81 quis episcopum quem constitult rex vel populus

565es Boyerls, ZSRG, XLIX (1929), 302-303.



elegit sibl pontiricem,57 occiderit, solvat eum regi
vel plebl aut parentibus secundum hoc edictum: Filat
tunica plumbea secundum statum sius, et quod ipsa
pensaverit, auro tantum donet qui eum occidit. Et
sl surum non habet, donet aliam pscuniam, mancipia,
terram, villas vel quicquid habet, usque dum impleat
debitum. =t si non habet tantum pecuniam, se ipsun
et uxorem st filfos tradat ad ecclesiam gélm in
servitium, usque dum se redimers possit.

The seriousness of the crime is cbvious, since every
possible means of compensating for it 1s clearly indicated,
If the murdersr cannot pay for the homiclde in gold, he
must render slaves, land, or wvillas, If he cannot pay all
of the debt, he rmust render up his spouse and children to
become slaves of that church whose bishop he murdered.
L.Alam, XI is not a&s explicit in defining how property
should be reckoned for ths homicide. It simply says:

" e o 8t 81 occisus fuerit, sicut st $llum ducem ita eun
2olvat aut rege aut duce aut ad ecclesiam, ubl pastor

m1t.“59 A bishop is componsated equally as a king or

5TBecause of this word, Georg Bassecke, "Die deutschen
Worte der germanischen Gesaotze," Bsitriize zur Geschichte der
deutschen Sprachs und Literatur, LIX (1935), 1L belleves the
oX uvaTlori= KAy have been written as late as 772 due to
® conmectlon of this term with the reforms of St. Bonifwme,
He does not add, however, that Boniface himself died in 75k,
or how thess reforas may have influenced the Bavarian code.
Cf, Hans-Kurt Claussen, "Die Bszishungen der Lex Salica zu
den Volksrschten der Alemannsn, Bayern und Ribuarier," 2ZSRG,
LVI (1936), 351-352.

S8schwind, pp. 281-282. Comuas betwsen pecuniam and
Yillas are hers inserted. Thers are no coriuks separating
ess words in Schwind's text. The remaining two para-
graphs of thi{s law do not show similarity with L.Alam. XI;

thersfors, they are not quoted here. I

59L-h::nnn, pe 17



duke .60 Unfortunately, thers is no law in the Alamannic
code which expleins what rendering to the king, duke, or
church means, Ironically, another Bavarian law, III,1,35,
detines ths wsrgeld if ths duke &s killed: ", . . dux vero
cum DCCCLX solidis conponitur parentibus aut:regi, ai
parentes non habuerite « . +"61 This exorbitant wergeld of
960 s011d{ may, indeed, be that required by L.Alam. XI. The
Alamannic and Bavarian .laws here under discussion clossly
Parallel cne other law, L.Rib. XL,9 which also compensates
for the killing of bishops: "Si quis spiscopum interfecerit,
ter tricentenus solidos rultetur."®2 Because tho.concaptl
of L.Baiu, 1,10,§1 and L.Alan. XI are similar, the unusual
wergeld of the leaden tunic described by the former law may
pproxirate that payment required by the latter; both of
which may be influenced by L.Rib. XL,9. In addition, L.Balu
1,10,41 and L.Alaz. XI are also similar because they do not
‘iplicitly clarify their wergeld payments while simulta~,
Reously compensating for the same crime,

{b) Ho agresment.

(c) No agreszent.

6°§ee Ulrich Stutz, "Zur Herlunft von Zwing und

Bann,® zerG, LVII (1937), 350, n.3.

6lschuind, p. 3. Ses Loening, Kirchonrschts, II
P. 273 ’

R GZBeyerla-Euchner, p. 9%. Cf, Jacod Grimm, Desutsche
‘gﬁptsnlt-rthﬁmcr, Lth ed, Andrecas Heusler and Rudo
Efbner (Boriln, 1699), I, p. 362.
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Lex Baluvariorum I,13

De colonlsb3 vel servis scclesiae, qualiter serviant vel
qualia tributa reddant,

Lax Alemannorum XXI

(a) The Alamannic and Bavarian codes esach contain one
law specifying the duties of scclesiastical slavoa,éu to
which the Bavarian code adds serfs {coloni). The first of

these two laws is L.Baiu. I,13, and it is a far more sxten-

63That the ecclesiastical) coloni are freemen has
Already been pointed out by Alfons Dopsch, The Econonmic and
Social Poundations of Buropean Civiliczation, transs H.G.
eard and Ladine HaFEhEITTBZHH Gor. od. (liew York, 1937),
Ps 235. Contrary to Walter Goffart om Roman Taxation
to Medieval Seigneuris: Thres XNotes,” Spsculum, XLVII
(1972), 185, n. 1007, there is little cConcrote evidonce in
L.Baiu, I,13 fllustrating that the obligations of church
slaves and coloni vary, save for $2 which concerns ssrvi
8cclesiae. This mssumed division of labor for slaves and
eolon 8 also propossed by Robert Latouche, The Birth of
Western Econory: Scononic Aspects of the Dark Ages, trans.
E.H. wi1Xinson (lew York, 1956), p. 182, wWhose rossoning
(this tire to L.Alsn. XOOI and XXIII of Eckhardtls edition
of the Lesx Alemannorum) is just as unfounded, For opposing
Views, see Cnaries Scoond Perrin, Seirmeurie rurale sn
France et en Allemacns du début du IXS & la fin du XI1ie
3{3cle (Parls, 15006), PPe 2£9-230 (¢f'. Ppp. 85-917, and
Helnrich Brunnor, Abhandluncen zur Rechtsgeschichte, ed.
Karl Rauch (Weimar, 1931), L, pp. 608-609. Also see the
Boéneral discusaion of L.Baiu. I,13 in Fustel de Coulanges,
Recherches sur aquelquss probleros dthistoire, Lthed.
arls, 19237, pp. 155, 1oL, end 16lj, rustel de Coulanges,
Histoirs des institutions politicues de ll'ancienne France:
4 ou et 1e doralne rural, 3rd ed. (Paris, 1922), P. 357,
N, 3, belleves the troatment of L.Raiu. I,13 is deliberate~
1y divided, giving the last paragraph to church slaves only,
ut he does not specify what the obligations ars for both
Loloni ecclesise and servi scclesias,

6&33. Georg Waitz, Dsutsche Verfassungsgeschichte. Die
Vorrlsanng dos deutschen Volires ig dltestar Zolt, 3rd od.
B'I‘lin, lem, II, pto 1, Pe 220,
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sive law than the second law, L.Alam. XXI. Both laws ars
similar only in a general senss; they are dissimilar in .
most particulars., Hence, only part of this Bavarian law 1s
quotsd here:

e s« o Reddant decirum faacem de lino, de apibusa
descimum vas, pullos IIII, ova XV reddants « « »

Servi autenm ecclesise secundum possessionem suag
reddant tributa, Opera vero III dies in ebdomngz 5
in doninico operet, III vero sibl faclat. . . «

Many of theses requiremsnts are also evident in L.Alem, XXI,
which is quoted in its entirety here:

Servi enim ecclesiaes tributa sua legitime reddant:
quindecin siclas de cervisa, porco valente tremisso
uno, panes nodio duo, pullos quinqus, ova viginti.
Ancillas autem opsra inposita sine neglecto faclant,
Servi dimidiam partem sibi et dimidiam in dominicum
aratinm reddant; st si super haec est, sicut servi
ocolosiasgéci ita faciant tres dies sibi et tres in
dominioco,

Both laws inform us that chickens and eggs rmst be rendersd
to the church by its slaves as part of their tribute:
L.Baiu, I,13 specifies four chickens and fifteen eggs, and
L.Alam. XXI requires five chickens and twenty eggs. The
additional tribute of fifteen measures (siclae) of bseer, a
65Henning & week. This term detes from at least the .
seventh century since 1t can be found in L.Visig., II,1,20,
Only the Visigothic and Bavarian codes use 5 term,
Latham, Hevised Medieval) Latin Word-List, p. 222, incorrect-

ly dates ebcomada Iron the elghth century, although as he
indicates this tsrm does occur frequently thersafter,

66schuing, pp. 288-289, This law consists of a
lengthy rirst paregraph and a short second paragraph in
Schwindt!s edition; both paragraphs are quoted in part.

67iehmann, pp. 82-83.



rig valued at Qne tramissis, and two loaves of bread in
L.Alam. XXI do not appear in L.Balu. I,13.68 The closest
similarity between both laws concerns the manusl duties
(corvée) of ecclesiastical slaves., Here, both laws atipu-
late that for every thrse days! work the slave renders his
lord, he may work an squal time for himselr,®?

(b) Ko agreexent.

{(e¢) No agresment.

6BThis tribute is typical as well for many elghth-

century manors, Sse F.L. Ganshof, "Manorial Organization
in the Low Countries in the Seventh, Eighth and Ninth
Centuriss,™ Transactions of ths Roval Historical Soclety,
Lth series, TXXY (1059), 53. Cf. Lesne, Histolre ds la
grogri‘ti ecclesissticus, I, pp. 248-249, and Inama-

e8Irnegg, Dsutscbs wirctschaltsgeschichte, I, p. 208, A
Comparison of all tne econamic aspects of L.Baiu, I,13
with Merovingisn and Carolingian sources can be seon in
Wolfgang Metz, "Die hofrechtlichan Bestimmungen der Lex
Bajuusriorun 1,13 una dis frinkische Reichsgutverwaltung,"
Dsutsches Archiv flir Erforschung des Mittelalters, XII
(I956), 167-196. Also see the brilliant study of L.Baliu.
I,13 in Charles =i=ond Perrin, "Une étape de la sofgneurie.
Llexploitation de 1z réserve & Prum, au IX® sidcle,' Annales
d'histoirs economique st sociale, VI (1934), 453-465.

69540 Philipps Dollingsr, Lt'évolution des classes
Turales en Baviérs, deopuis la fin de llspogus carolinglenne
3ux§ulgg miTleu du XIiiP sidcle (Paris, §§E§), P. 153,

u8



CEAPTER III
Titles II-III

Title II
De ducibus et eius causis, quae ad sum pertinent.

Lex Bafuvarforum II,
8% quia de morte ducia consiliatus Lfuerit,

Lex Alamannorun XXIII

(a) The Alamannic and Bavarian codes ocontain
legislation condemning plots against the duke's life, which
constitutes treason,l This is quite natural since dboth the
Alamanni and Bavarians slectsd a duks, not & king., To

" " Plot the death of cne's duke was a very serious orims, and

thmby shows consideradble importance by being listed as

the first law under that title (L.Baiu. II, that s, II,1)

or those titles (L.Alam. XXIII-XLIII) dealing explioitly

vith the duke or matters directly pertaining to his ofrice.2
1See Maxime Lemosss, "La less-majesté dans la monar-

chis franqus,” Revue du moyen fge latin, II (1946), 10, and

oyd Seyward Lear, Treasson icman and Germanio Laws
Collected Essays (iustin, 1965), pp. 215-216. —

2ritle IT of the Lex Baiuvariorum and titles XXIIT-
ILIII of the Lsx Alamannorum contain laws pertaining to the

uke or mattors concerning his government, although thore is
49



Other laws, howsver, present closs similarities, especlally
L.Rib. IXXII,1 and Ed.Roth. I, both of which describe those
who ars unfaithful to the king and punish such traitors with
loss of 1ife.3 L.Balu, II,1 says:

Si quis contra ducem suwm . . o de morte sius
conailiatus fuerit et exinde probatus negare non
potest, in duois ait potestate homo ille et vita
11lius et res ofus infiscentur in publico.

e o o« Nec zub uno tests, sed sub tribus teatibus
personis cozequalibus sit probatium. , «

Ut nullus Baiuuarius slodem aut vitam sine capitale
erimine perdat. Id ast, si in necem ducis consili-
atus fuerit aut inimicos in provinoiam invitaverit,
aut civitaten capers ab sxtraneis machinaverit et
exinde probatus inventus fuerit: tunc in ducis sit
potastats vita ipsius et omen res eius in patri-
nonium,

« o o 38 vorﬂ non habet, ipse se in servitio
d.prmt e« o o

Plotting the death of the duke is only one of several
erimes that could lead to the loss of life. Others are
inviting enexies into the duchy (Erovincia)5 or uaing
their aid to overrun citles. L.Alam. XXIII 1s similar
only to the first of these orimes:

had LY S,

doudt whether all twenty-one Alamannic titles included here
Pertain directly to the ducal office in every way.

311though questionable, what 1ittle Raman legal
influsnce ray be evident in L.Baiu. II,1 Hay coms from
L.Visig, II,1,7. See Esrl Zaumer, "Geschichte der woste
sofBIiEh-n Gesetzgebung,” HA, XXIV (1899), 59-60. /The
latter {3 part of an sxtensive article published in four
Parts In the same jowrnal (NA): XXIII (1898), 419-516;
(1899), 39-122, 571-630; and VT (1901}, 9i-1jj9.
Lenosas, Revue du roven ige latin, II (1946), 1, n. S
ctonteats ths fact.

Usohwind, pp. 291-293. This law is divided into

iour paragraphs, a1l of which are quoted in whole or part
sre,

5“. m.u‘ Iv,

50
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81 quiz aliquis homo in mortem duci consiliatus
fuerit st exinds probatus, sut vitam /per/dst /alo
sut s¢ redimat, sicut dux aut principes popul
fudicaverint; et si lurare voluerit, cum 12 nominngoa
furet in ecclesia coram duce aut cul ille miserit,
Capital punistmant is not specifically mentioned in sither
law, The option to redesm oneself in L.Alam, XXIII places
less smphasis on the loss of ons's lifs. The fact that
Onhe's 1life 1s in the power of the duke in L.Baiu, II,1 does
not necessarily imply the death ponalty,7 for L.Balu. II,1
tontains a mors merciful substitute for thia penalty,
Snslavexent. To be cast into slavery agrees with having
~One's 1ife camploetely under the duke's authority described
in this Bavarfan 1nw.8 Both laws do not explicitly state
that the convicted criminal would lose his life, kmouing
that there ars other options in both. The laws are
evidently more concerned with the power the duke may have
OVer the criminal than the alleged right of ocapital punish-
Bont, and this is alsc attested by the confiascation of the

.Plotter'a propanty.9 The laws also agrees by requiring

6I.ohnann, p. 84. [Per/ 1z inserted by me.

701‘. Julius Goebsl, Jr., Felony and Miszdemeanor: A

%‘_@z in the History of English Trimiral Procedurs =

ezsarch in Legal History, unbia Unlveralty School of
Law, I; New York, 1937), P. 93«

Bﬁoinrich Brunner, Forachungen zur Geschichte des

]dentxehon und franz&siechen Hecates (Stuttgart, 1890), p.
»

93es Schwind, NA, XOXIIT (1908), 655-656. Confiam
Sation of property 1s also evident in L.Rib, LXXII,1 and
Bd.Roth, I and IV noted abovs., Soe Fustsl de Coulanges,
Si3tolre des institutions poliiligues de 1'anoienne France:




cathtakers to substantiate the integrity of the accused,
although they do not agres to the exsct number of oath-
takers needed. Ths hnscessity of tweslve ocathtakers in
L.Alum, XXIII clearly shows the gravity of the orime, yet

& mere threse in L.Baiu. II,1 does not. It may be oonoluded
with 1ittle raservation that the Alamanni see rsbellion
against their duke as the more serious crime,

{b) Yhat 1ittle philological agreement is shown by
the laws 1s mullified by ths greatesr length of L.Baiu,
11,1, A )

(c) The laws present a similar wergeld since the
oriminallas 1ife ia allegedly in the power of the ducal
office; that 1a, the criminal is delivered up teo bs
disposed at will under both laws.

- . 8 o * &
Lex Baiuvariorum IX,L

81 gquia in exercitu scandalum excitaverit,

Lex Alemannarum XXV,1

(a) The object of L.Baiu. II,} and L.Alam, XXV,1
il violance in the arxy, and especially murder, which may
Tesult from a rfight., These laws olosely parallel L.Rib,
LxXvI,1,10 vhich also discusses ths same orime. Q,ggig.

- e o :

§2£5§Pi5}868 du systdme féodal, 6th ed. (Paris, n.d.),

10usy quis hominem in oste interfecerit, triplice
Wersgeldum culpabilis fudicetur."™ Beyerle-Buchmer, p. 118,
Cf, Pact,.Ssl, LXTIY,) and L.Visig. VIIX,1,3.
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II,4 1a an extansivs law, but only its first paragraph ie
8imilar to L.Alam, XXV,1. L.Baiu. IIL,kL,{1 follows:

Si quis in exerclitu qug& rox ordinavit vel dux de
provincla 1lls scandalum*+ excitaverit infra pro-
prium hostesm, st ibi homines mortui fuerint, conponat
in publico DT solidis, . . « Et £lls homo qui haee
comisit, benignm anEzet regen vel ducem suum, si
o4 vitan concesserint.

To this law i3 compared the shorter L.Alam. XXV,1:

De hie, qui in exercitu litem cormiserint, ita ut
cux olsmors populus concurrat cum armis, et ibil
pugna orta fuerit infra propria oste, et aliquls
ibi ocecisl fuerint, ipse homo, qui hoo commisii, aut
vitex perdat aut in exi}ﬁm oxsat, et res elus
infiscentur in publico.

L.Alsm, XXV,1 says that those guilty of dissension witbin
the army would either lose their lives or be sxiled. L,Baiu,
11, pressnts a stronger csuss for capitasl punishment; it
eimply says that "that man who cocmitted this /crime/ may
Togard the king or duke liberal if he grants him his life."
The assuzption may be made here, unlike L.Baliu, II,1 ab‘ove,
that the wergeld in both laws is concernsd with mors than
the ducal punishment of & oriminal; it Ls concerned with
Vscandalum 15 peculiar to the Lex Baluvariorum whers
it msans a breach of the peacs (in general), and & fight
particular); it does not appear in the Lox Alamannorirm.
Ses Charles du Presns Du Cange, Glossarium nedine e
infirse latinitatis, ed. Léopold Favre (Farls, 1G8BJ, ViI,
Pe 333, and hlermeyer, Hedias latinitatia lexicon minus,

X, p. 942, Although Ed.Foth. JOUV-XL alao describe scanda-
ux, nons of these laws concern ths army. =

125chwind, pp. 295-296. The other two paragraphs of
thia law are not quoted hers.

13Lch::.mn, p. 85. L.ilam. XXVI,1 approachss the
intent of this law.
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capital punishment itself. Although L.Baiu. II,Y talks of
acandal within the army, and L.Alam, m,l is concerned
with military dissension, both laws see this as the same
ctoncept, and treat it within the sams frame of reference,
Both laws are concermsd that order be maintained within the
ranks. L.Alem, XXV,1 is quoted in its entirety above; all

of its principles are coxplitsly absorbed by L.Baiu. II,l,
.,

(b) If L.Alam. XXV,1 is compared to all of L.Baiu,
1I,4,51, 26 per cent of the terminology of the former is
evident as only 19 per cent of the latter.

(o)'The lawa do not agree in all rsquirements for
the wergeld, since L.Batu. ILL,$1 appears to have double
Worgeld: not only is the participant in the fight subjoct
to capital punishment, but he is also required to render
600 so0lidi for the homicide. This additional payment has
no parallel in L.Alam, Xv,1.15

n“rhe third parsgraph of L.Balu, II,l' concerns

instances which may lead to scandalous acts within the
Aray. Those instances, and they ars two in number, concern’
fire wood for the soldiers and fodder for their horses.
The law 1s unfortunately contradictory for it allows anyone
to take as much wood or fodder &s he needs. As a result,
this law never definitsly presonts a case for theft, and
with a contradiction within the law itself, the case for
theft must be assumed invalid. lNevertheless, Schwind
assumes that L.Baiu. II,4,33 is similar to L.Alam, XXVI,1
and 2, which alsc concern theft within the army, L.Alam.
XXVI, howsver, treats theft only in very gensral terms,
terma too broad to use as concrete avidesnco. L,Aloam,

21 13 slightly sinilar tot ho firat paragraph of
L.Baiu. II,} as already indicatad,

155es Brunnor, Deutschs Rechtsgeachichte, II, pp.759-60
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2 &8 # 0w #
Lex Baiuvariormm II,6

Si quis i{n exercitu aligquid furaverit.

Lex Adsmannortsa XXVI,1

{(a) Ho other Germanie law prohibits thievery within
the army, except L.Baiu. II,6 and L.Alam, XXVI,1. The
greater length of L.Baiu. II,6 prevents an extenaive anal-
Yeis of this law's similarity with L.Alam, XXVI,1. This
i3 due principally to the lack of information in the latter.
Laws in the Alazsnnic code often appear purposely vagus in
order that thsy have a more universal application. Contrary
to L.Alaxm, XXVI,1, L.Baiu, II,6 clearly specifies what
individuals are guilty of thievery in the army, that is,
tlaves and freenmen:

Si quis in exeroitu aliquid furaverit pastorianm,
caplstria, frenum, faltrum vel quasowzque invola~-
vorit ot probatus fuerit, ai servus est, perdat
manua suas; doninus vero elus ipsam rem si habet
aut zinilen reddat.

81 auten liber homo hoe fecsrit, cum XL golidis
redimat manusg suas et quod tullt, reddat.t

Al of the objects descrided by this law psrtain to onets

horse: hobbles, haltsrs, bridles, and blanketa, Surpris-

ingly, no mention is made of weapons, although this may

be coversd by the addition of quaecumgue (anything what-

*Ver). L.Alan, XXVI,1 is much mors simple., It merely
16Schwind, PP. 299-300. The commsa between pastoriam

and feltrum ars here insertsd. Thsre are no commas
2sparating thoss words in Schwind!s edition,
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says: "De his, qui in exsrcitu, ubi rex ordinaverit exerci-
tum, si aliquis furtum fecerit, novem vicibus novigildos
solvet, quidquid inviclatus fuerit."7 The assumption may
bDe safely made that the Alamanni also poasessed hobbles,
halters, bridles, and blankets for their horses as werse
carsfully described in L.Baiu. II,6. In addition, the use
of those (&) by L.Alam, XXVI,1 could apply to any person
no matter what his class, be ha freeman, freedman, or slavs,
and {f this {s true, thers is no simtantisl differsnce
betwsen the classes described by either law,
(b) Yo agreement,
(¢) No sgreemant.
2 & & 4« «
Lex Bafuvariormm II,9
De £iliis ducun, al protervi fusrint.

Lex Alamannorum XXXV,1

(2) Reballion of the dukels son against ducal
futhority is described by L.Baiu, II,9 (4§ 1-2) and L.Alam,
IQXV,) and 2, The first paragraph of L,Baiu, II,9 is
aim{lar to L.Altm, XXXV,1 as ths sscond paragraph of this
Same Jaw 15 sinilar to L.Alam, XXXV,2. L.Baiu. II,9,%2
2ays:

Si quis f£ilius dusis tam supsrbus vel stultus

fusrit, ut patrem suum dehonostare voluerit per
consilium malignorun vel per fortiam et regnum eiua

17Inhmxm, p. B6.
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auferre &b eo, dum adhme pater eius potest tudisilo
contenders, in exercitu ambulars, populum ifudicare,
esqinum_viriliter ascendere, arma sus vivaciter baiu-
1u‘018; non est suraus nec cecus, in omnibus jusgsie
onen regis potest izplere: sciat ss 1ille rilius
oontra legem fecisas et de hereditate patris sul
osse delectuz st nihil amplius ad eum pertinsrs de
facultatibus patris sui, et hos in potestate regisa
vel patris sul erit, ut exiliet eum sl vult. HNihil
aliud habeat in potestatem nisi quod per miseri-
cordia rex vel pater efus dars el voluerint,19

Bafore analyzing this law, it is compared to L.Alam. XXXV,1:

31 quis dux habens filium contumacem et malum, ut
revellare Zsic7 constur contra patrem suum par stul-
titiam auaxm vel per consilium malorm homimm, qui
volunt disaipars provintiam /sic/, et hostiliter
surrexerit contra patrsm suum, dum sdhuc patsr eius
potenz est et utilitatem regis potest facere et
exeroitum gubernars, equum ascenders, utilitatem
regis implers, et £ilius sius sum wvult dishonorare
aut per raptun regnura eius possedsrs, non obteneat
quod inchoavrit. Et si patsr eius sum vicerit st
adprashandere potusrit, in sua enim sit potestate,
aut oxilist eum de provintia /sic/, aut ubicumque
voluerit transaittat sum, aut rege domino suo; et
de hereditatem paternicam amplius ad sium nihil
portenéat, quia inlictism rsm contra patrem suunm
Leclit.

laxunlng to carry. Thisz term resembles ths Gothie
¥ord bairan, which also means to carry. Sos Sigmund Feist,
Verpleichondes Wérterbuch der potischan Sprache, 3rd ed,
u;ﬁon, 19397, p. 15, «d Ant%x_e_MG , Gonsral
Characteristics of the Germanie Lanzuages, trans, william
» DIenukes, ed, (MI=ml Lingulstics Series, VI; Coral
- Cables, 1970), p. 59. Also =ee August Fick, VerE‘_Loichonn
dea WHrterbuch dor indogor—anischen gpracben, ed.
ttingen, 1909), III, p. 200. Cl. Z. Prokosch, A
Cooparative Germanic Grazmar (Philadelphia, 1939), Dpe
IB(:% &nd 130

195chwind, pp. 302-303.
207 hmarm, pp. 92-93.
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_Thres oharacteristics ars evident in dboth laws. The first
. ©f thess concerns ths state of affairs before the son's
robollion.a Insurrection is espscially acute Lif ths ruler
(in this case, the cuke) ia still oapable of performing
important functions of his office; and among the Germans,
heading the army (often in peraon) and mounting (and
riding) ona's horse bear special mming.za To this
characteristioc L.Bafu, IX,9, 1 adds those traits deemed
worthy of a capable ruler. Ths second of thess character-
iatics informs us of the irmsdiats results of the rsbel-
lion's suppression. Both laws present a strong cass in
point 1f the redbellious son is captured by hia father, the
duke, If the rsbellious son is apprehended, hs may be
exiled, and in addition, the king has the power to send
the rebel wherever he ploaaea.z3 The third and last
tharacteristie concerns the abrupt disinheritance of the
Tebellious son. The dukefsz son iz hardly in & position

~ to expect any portlon of his father's inheritance once he
er.au-, Treason in Roman and Gormanis Law, p. 208

does not see the rsbellion of ths duke!s son &s an examle
of majestas, . -

zz‘rhaao 1deas f£it in very well with the nature of
kingship, Cf. D.H. Green, The Carolingian Lord, Semantio
Studies on Pour 014 Hich Gorcan Words: Baldor, Frd, Trun-
a2 and Ebrro (Carbricge, 1905); pe 226, and J.H. Wallace-

& s Barily Gormanie Kincshiv in England and on the
Continent {Oxford, 157L); Ppe 13-20. -

237his s dons, of course, to maintain the peace,
See Gera Tsllenbach, Die Entstohunz dos doutschon Reichos
Yon der Entwicldung dss Irinklschon und deutschon SEantes
i neunton und rohnten Jabrhundert (Hunich, 1943}, pp. 22-3.




haz attempted to selzs it by force. Both laws stipulate
Yery frankly that ths rebel would resceive no part of the
fatherts estate. There is sufficient ressmblance between
both laws to {llustrate beyond question that the concepts
of L.Alam, XXV,1 influsnced thoss of L.Baiu. II,9,31,

{b) The philological similarity betwsen both laws
ia likewise closs, since 31 per cent of the terminology of

5,5155.‘xxxv,1 appears as the same percentage of the terma

‘ of L.Baiu. II,9,51, and much of this terminology concerns
the three characteristics expressed by the lawa,

(o) Xo tsroanent.zh

Lex Alamannorum XXXV,2

(a) Thers ars two characteristics in L.Baiu. II,9,
12 vhieh show sirllarity to L.Alam. XXXV,2. Thess
characteristios asupplezent thoss thrse already presented
above under L.Alam. XXXV,l, L.Baiu, II,9,%2 sayss

Bt sl supsrvixerit patrem suum et allios fratres
habuerit, non dent ei portionem, quia contra legem
peooavrit in patrem suum; et a1 ille solus de herede
ibus eius supervixerit patrem suum, in regis oggt
potestate ocul vult, donet aut ille aut alteri,

4gain, thers iz a parallel in L.Alam, XXXV,2:
Bt 3l fratres hnbuorlt, ipsi fratres inter =me per

2“It is diffiecndt to spesk of wergeld or monstary
Sompensation with thsse laws. There ia no expliocit price
the rebellious son would pay to his father, the duke, The
8xclusion of the aon from bis father!s inheritance may be
asan to be akin to the wergeld, but the payment for an
offense in money is quite distinot from complote disin-
heritance from the fatksris estate.

. %53ehwind, pp. 303-30k.
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voluntatem regis dividant hereditatem patris eorum;
ad 11lunm autem, qui revellavit /alc/ contra patrem
suum, non dent portionem inter ipsis. Et si amplius
non fuerint, nisi ille unus, qul revellavit /sie/,
tunc $1lx hereditas; quod ille dux habult, pos
morten sius in potestatem regis ait, ocui vult donet,
aut ad 11lum £1liun duci, qui revellavit /sic/, al
post hoo per servitio hoc ad pedis /sic/ regls con~
quisivit, égt si alium vult dare, in asum enim est
potestate,

The first of these two additional characteristics smphasires
the disinheritancs of ths rebellious son, Both laws extend
this eondition by allowing the other sons of the duke
legally to exclude thsir rebellious brothoer from sharing
in any part of the patermal inheritance., The second
characteristic linking these laws also concerns inheritance.
If the rebsllious son is the only heir to the duke'!s
oatate, the king has the power to give the inheritance
8ither to the same rebesllious son or to whomever he wishes.
The Xing referred to 1s, of course, the Frankish king, and
his authority to sxscuts the ducal inheritance rests on
the fact that the Alamannic and Bavarian dukes are the
Yaasals of the Frunkiaﬁ kings, either in right or fact, by
the time both laws are prormlgated.2! It is evident that

26Lehmann, Pe 93.

27Tbia is especially trum from the time of Dagobert I
(629-639), although the prologue of the Lex Baiuvariorum
Wishes us to believe that the Bavarians wWore deopsndent on
the Franks at lesst an additional century from the tims of
Theodsbert I (534-S48). Ses Beyerle, ZSRG, XLIX (1929),
$83-38Y, and ZSRG, LOTII (1956), 124, CL, Alvaro dtors,
La territorialided del derscho de loa visigodos," in
Eatudios Visipoticos I (Cumdernos del instituto juridieo
8spaliol, V; Rome &nd Hadrid, 1956), p. 111, n, 6L, For
the historical background, ses Ludwig Schmidt, Geschichte
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the legal concepts of L.Alam, XXXV,2 are used in L.Batu,
11,9,$2 as those of L.Alsm. XXXV,1 are used for L.Baiu.
I1,9,31. .

(b) L.Alam, XIXV,2 and L.Baiu, II,9,42 are also
8imilar philologieally, for 27 per cent of the terminology
Of the former is svident as [;9 per cent of the latter, and
theae terma often appear in the same order.

(e) Ho agreexent,

= ® & ®
Lex Bajiuvariorum II,10
De 80 qui 2candalum in curte duols commigerit.

Iax Aemannorum XXXIII

{a) Both the Alamannic and Bavarisn codes possess
laws proteeting ths govermment from insult, such as the
following laws (L.Baiu. IT,10 and L.Alm. XKXIII) which
deex 1t 11legal to riot on the duke's premises,2d L.Balu,

- -

der deutschen Stkws bis-zun Ausgang dor VBlkerwanderung,
A 33, (runtch T950-TO4T), Y5 Bled BTc Wosteormanen, ppe 200-
201, and Erich Z¥llner, Gsschichte der Frankon bis zur
Mitte des sechstsn Jashrhunderts (Munich, 1970), P. 150

80 see Kurt Heincel, “Die politische Entwicklung," in
&ndbuch der baveriscksn Geschichte, ed, Max Spindler

anich, 19677, is PPs 11;-126. <hat the Franks initiated
the prormlgation of the Lex FPrisionum (ca. 785), Lox
Saxons (ca, 802), and Lex Thuringorum (Lex Angliorm et
Verlnorum) (ez, 502) is slso woll Xmown. See SecIareu'II,
HIstolrs générals du droit francais, p. 80.

28Tho only other laws which parallel thess are
g.ﬁoth. XXVI acd XOXVII. XXVI: "Si quis intrs pala-
w1 rogis, ubi rex praesens est, scandelum penetrars
Prasmoopserit, anirss suse incurrat periculum, aut redimet
sur, si opteners potusrit a rege.," IXXXVII: "Si quis
1iber horo in eaden civitatsm ubi rex praesens est aut tunc
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11,10 says:

Si quis in curte ducis scandalum cammiserit, ut
ibi pugna riat, per superbiam suam vel per ebrieta-
ten, quicquid ibi factum fuerit, omnim secundum
legenm conponat st propter stultlitiazm suam in publice
conponat XU, solidos,

Si{ ssrvus est alicuius qui haec commisit Zsic7,
manus perdat, t in curte duci dal

Hullus umﬂgxn praesuca ourte ducis scandalum

8o

comitter
This law specifies two causea of riot, namely srrogance

(superbia) or drunkenness (ebrietas). It is more explicit

than L.Alam, XXXIII, to which it is similar, in defining
the cause of a fight in the cduks's courtynrd.3° L.Alam,
TOIIT follows: '

8! quis in curte ducl pugna aomiserit /sic/, et
ibi clamor orta fusrit, et concurasio pop Tacta
fuerit psr sius commissum, quidquid ibi factum
fuerit per concursum eius, qualiscumgue homo neglex-
erit ot aliquid contra legsm fecexrit, tripliciter
conponat, Ille autem, per.cuius vocs opers haec
contentie grtn fuerit, 60 solidos in publico
conponat,3

- e

invenitur esse, scandalum penstrars praesumpserit, 1d est
8l incitaverit et non percusserit, sit culpabiles solidos
duodiecsn in palatium regis. Nam si perfecerit et percus-
derit, sit culpabiles in palatium regis solidos vinginti
ot quattuor; excepto plagas sut feritas si fecerit, siocut
subter adnexitn sst, conponat.” Bluhme, p. 19.

" 293chwind, pp. 304-305.

3°Courtyard (curtis) generally means one's house and
all fenced-in property around it, Niermeyer, Medise latini-
Yatis lexicon nminus, IV, p. 295 (meaning 2). In additlon,
4 courtyard can rmesn &any fenced=in property, even if it is
Rot directly adjacent to a house. See L.,Baiu, XI,l below.
For this reason, to riot in the duke!a courtyard means to
make a breach of the duke’s psace no matter where his
property ray be, and ducal psace is itself the aymbol of
dlawful authority and ordsr for both the Alamanni” and
Bavarians,

31Lah=1nn, p. 90-91.
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LoAlam, XOOTII simply says that the fight results from one's
own undertaking, implying that a fault or transgression on
sameone!s part may lead to a confrontation, and such a fault
might be arrogance or drunkenness as stated in L.Baiu, II,10
%bove, L.Alam, XXXIII appears to be written purposely
Yagus in order to include any shortcoming that might lead
to a right. Slaves receive a more severs punizhment (loss
of a hand) than freemen in L.Baiu, II,10, There is no
olass distinction in L.Alam. XIXTIT.3Z

(b) Thers is strong reason to believe that L.Alam,
OXITY and L.Baiu. II,10 ars directly related. This
Assumption is based not only on the obvious faoct that both
laws deal with preventing fights within the duke!s court-
Jard, but also because the same language is used to specify
ths conditions in both laws, Committers is used by both
laws for ths act of perpetrating the crime, and both laws
83 well use pugna to denote & fight, a con.frontation‘
between persons or factions, The pressnce of scandalum in
L.Baiu, II,10 is pecullar to the Bavarian code and does

Dot appear in the Lex Alamannomm} it means a breach of

ths peace and rorely intensifies the violent activity
deacribad by the laws., The laws also show that 33 per
cent of the terms of L.ilan. XXXIII appear as 3l per cent
°f the words of L.Baiu. II,10, This linguistic similarity
Concerns thosa terms which clearly signify the legal

3254, Dollinger, Classes rurales, p. 225.
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atmosphere of both laws.

{¢) Although both laws specify that a person found
8ullty of fighting in the duke's ecourtyard must pay a frsdus
to the public tresasury, the :oﬁat;ry value of the fradus
itself differs; that is, L.Baiu. II,10 stipulates forty
2011d1, and L.Alsn. XOXIII, sixty solidi.33 The amounte of
the wergeld namsd in the laws, howsver, do not appsar to
agres, although there is reasan to suspeet some monetvary
agrsement betwesn then, L.Balu. II,10 says one will
¢apound in accordance with ths ths law for whatever
offenss occurred within the duke!s courtyard. This law
4008 not explicitly dsfine what compounding witht he law
Reans, L.Alam, XXXIII 1s more explicit; it says one
8uilty of such ax cffense in the duke!s courtyard is to
Rake threefold restoration. Vhat relationship, if any, is’
thers betweon the coxpensation expresssd by both laws? Is
the compensation expressed in L.Bafu. II,10 a threefold
Compensation? Although conclusive evidence 1s lacking, 1t
doss not campletsly sliminate ths possibility for a three-
fold payment, and if so, would link the laws even closer.

- + & ® ¢ @
Lex B-aiuv&riomm 11,12
De his qui in curte ducis aliquid furaverint,
33L1ttle can be said as well for the slight agrae-
ment betwsen the fradus roquired by L.Baiu, II,10 and
Codex A5 of Lehrann's edition which alzo roquires forty
3011di"as & fredus for L.ilam. XOXIII, VWhat can be sald,

Bowsver, i3 that both 1Zws roquire a publie rredus for the
S8ame offenso.



Lax Alamannormm XXXT
(2) The similarity between L.Balu. II,12 and L.Alam,
-XXXI iz quite marked, although the greatsr length of the
former appsars to distort this similarity somowhat.Bh Both
laws desoribs the necessary penalty for anyons who steals
the duke's property from within the courtyard. L.Baiu.
II,12 indicates that the stolen property noed not always
be the duke's property, but anyone'!s property neglectfully
discarded on the duke'!'s premises, and subsequently stolen:
Si quis infra curtem ducis sliquid involaverit
quia dorus duels domus publics est, triniungeldo35
eonponat, hoc est ter novem donet liber homo;
servus vero niumgeldo solvat aut manus perdat,
Bt si aliquid invenarit in curte ducls guasi pro
neglectum iacere et id tulerit et supexr noctem cela~

verit by reputstur, in publico XV sollidos
sonponat.d6 '

LiAlan, XOOXT is far more simpls, for it says:

S me—

S1 quis res duei, quod ad eum pertensunt, exinde
aliquid furatus fusrit, ter novigildus /3sic/ con=-
ponat et ibl fredo non reddit, quia reg oninicas
[e1c/ sunt et tripliciter conponuntur. 7

Although L.Alam. XXXI does not indicate that ths stolen
Property is other than the duke!s or that a slave may be
the thier, both laws do cortain the same essential concept
- 3Uigecause the similarity of L.Baiu. II,12 is more
ovident with L.Alan., XXXI than with L. ZTam, XXX (see

below), the order of appearance of these two Alamannic
&ws 1s here reversed.

35ses xralik, Ma, TOXVIII (1913), L1.
35schwing, p. 306.
37Lehmnnn, pp. 89-90,
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of atealing the duke's property from within his courtyard,
(b) Tners 1s 1ittle philological similarity. Only
22 per cent of the terminology of L.Alam. XXXI appears as 9
per ecent of L.Baiu, II,12. The low psrcentage of L.Balu,
11,12, of courss, is dus to its greater length. A compari-
aon of the terminology of L.Alsm, XXXI and the first para-
graph of L.Baiu. II,12 shows an improved ratlo; here the
percentage of L.Baiu, II,12 increases to 17 per cent,
(Although ter nmovigildus of L.Alam, XXXI appears &s two

words, triniungeldo of L.Baiu. I7,12 rmst still be main-
tained as one word; they cannot both be squated az two
terms,)

(e) Both laws inflict thrice ninefold wergeld ﬁpon
anyone who steals property from within the duke's court-
yard, Thrice ninefold wergeld is peoulliar to the Lex
Alamanmorizn, and its appearance in the Lex Beiuvariorum

13 due principally to Alsmannic legal influence,

lex Alamannorum XXX

(a) L.Alem. XXX also concerns stealing property
Trom within a courtyard, but its emphasis is divided
. between tne king's courtyard on the one hand, and the
dukel's on the othsr. Our interest in referring to this
law ohvicusly concerns the latter, since L.Baiu. II,12
xakes no mantion of the king's courtyard, The only indi-
vidusl discussed by L.Alsm. JOX for stealing from within
the duke's courtyard is & slave; no other individual,



either freeman or freedman, is mentionesd. Only that portion
of L.Alam, XXX which pertains to the slave 18 quoted here:
", . . S1 servus alienus hoc in curte duel fecerit, dominus
sius ant redimat, quod valet, aut ipsum roddnt.“38 Unfortu-
nately, the wergelds of L.Baiu. II,12 and L.Alam, XXX do
not agres, since ths former requirss a ninefold wergeld or
the loss of a hand, and the latter requires that the master
may obtain the release of his slave elther by paying his
price to the injured party (the duke) or by rendering him
to the injursd party for punishzent.

(b) Thers is, like L.Alam, XXXI above, little
Philologioal similarity betwssn these laws. Only 2l per
cent of the terms of L.Alam, XXX reappear as 1l per cent
of the words of L.Baiu. II,12,§1.

(c) Ho agreszent.

. & ® * @
Lex Baiuvariormm II,13

.De his qui fussionem duei contermpserint.

Lex A)amannorum XXVII,1
(a) Disregard of magisterial orders3? 1s discussed
in only three Germanlec codes: Visigothic, Alamannic, &nd

- 38Ibido’ Pp. 89.

3%nly those orders from the highest offices, those
of the king or the duke, are meant here as maglsterial,
Hence, orders issusd by judgos who ars magistrates in their
own right are not included because regal and ducal autbarity
surpasses their jurisdiction.
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Bavarian., Of thase, L.Visig. II,1,33 ooncerna disregard of
regal) ordoraho whareas L.Balu, II,13 and L.Alam, XXVIX,1
descride disobedisncs of duoal orders It 1a the last
two laws which demand our present attention, Tho followlng
quotations of L.Baiu. II,13 and L.Alam. XXVII,1 indicate
their sintlarity.’? L.Batu. II,13 states:

h'oOne other law should be inoluded hers, and this isa

L.R1b, IXVIII,1 which concerns disobsying the Lanmum of the

ng, Esnmr, which means not only having the aulhority to
lasue orders, but &lso being &ble to penalirte thone who
diaobey them, contains a mors intensiflied concept of author-
ity than the sense of order (iusaio, mandatum) used in the
discussion below, For this reason, L.RiL, INVIIX,1 ia
exoluded from this discussion, The Alumanni and Davarians
wers still able in later Carolingian timss to exort their
suthority over tns Franks. See, in gensral, Qord Tellen-
bach, Eoni und Stlvme in der Werdozeit des Doutachen
Reiches (Quollen und studien zur Verlisssungsgeschilchite des
Deutschien Reiches in Mittelalter und Keuzelit, VII,h; Welmsr,
1939), esp. ppe 31-38.

Bsee .s1em. XOVIT,1 which prohibits the selling of

slaves outside the duchy unless thia is done according to
the duket!s oxders,

thchwind'a edition of the Lex Batuvariorum doss not
exaotly specify now rmany Alamannie 1&Ws are almllar to
L.Baju, II,13. In place of naning them all, he uses "and
ToIIouing", that is, L.Alan, XXVII,1 sqq; by this he pro-
badly means XXVII,1-3 which can be ssen in his oross roefer-

" - _ences quoted fron ths Lox Alamannormm. Seo Sohwind, p,

307. A look at ths Alw=annic Jlaws themsslves will indicate
Schwind is deliberately arbitrary. These three Alaman-
nic laws all concorn disregarding & superiorfs orders, but
only one of them (XXVII,l) indicatea that theas orders are
iasued from the duke, which L.Raiu, II,13 also ooncerns,
The other two Alsmannic laws regard the orders of the
count (XXVII,2) and the conterarius (XXVII,3), Is one
correct by assuning similarily Detweon L.Raiu, II,13 and
L.Alam, XXVII,2-3 whon the Lasuing officer s different,
ut when the basic principle of the laws is afmilare
There are counts and centensrii among the Bavariasna as
there are among the Alazanny, but the Bavarians did not
Promulgate a law doscribing disobedience of the orders of
& count or & centensrius as they did for the duke, Although



Si quis lussionem duois sul contempssrit vel signmum
quale usus fuerit dux tranmmittere, aut anulum aut
sigillun, si neglexerit venire aut facers quod lussum
est, XV solidos prﬁ neglecto donst in publico et sic
impleat fussionsn. 3

To this law is compared L.Alam. XXVII,1:

De his, qui sigillun ducis neglexerit aut mandatum
vel signum, qualecurique mandaverit, 12 solidos sit
culpabilis; et si nogare voluerit, quod ad Illum
nuntius non pervenisset, cum quinqgue nominatoml-iuret,
8l sun sacramentunm dominus pracbere voluerit,

L though the title of L.Baiu., II,13 stresses ducal orders
which are held in contempt, the law itself is primarily
concerned with negligent behavior toward the duke!s orders
or his seal, In this sense, holding authority in contempt
msans the disregard of that authority, and this principle
i3 also evident in L.Alam, XXVII,1. The laws are concerned
not only with ordera issued by the duke, but also indiffer-
ence paid to the duke's seal, Only L.Balu, II,13 adds as
W1l the duke'!s signet ring (anulus)e To disregard the
Quke!s orders is not viewed as so serious a orime as we
Would oxpeot, perhaps because the negligent psrason could

be easily discovered and quickly punished, For this
Teason, the fine, which both laws require, is relatlively

low, There are also only two slight differences betwsen

the similarity of L.Alem. XXVII,2-3 with L.Baiu. II,13 is
Poasible, it renmains unlikely.

ll‘BII:.»j.d. For iusslo, see Alexander Souter, A Glossary
of Later Latin to 600 A.D. (Oxford, 1949), p. 223, Iussio
Posteclasslical Latin) should not be confused with iussum
clasaical Latin).

!‘I‘Lthmnn, pp. 86-87.
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the laws. The first of thess dilferences concerns whether
or not the orders are issued directly from the duke: L.Balu.
11,13 does not spscify this condition at all, and L.Alanm,
XXVII,1 says the orders are definitely from a messenger &s
intermediary. The second difference regards another condi-
tion in L.Alam. XXVII,1 whereby anyone who disregards an
order from the duke may clear himself with five ocathtakers.
Cortainly, L.Alsm. XXVII,1 is more explicit for thoze
discbeying ducal orders than L.Baiu. II,13.

(b) Surprisingly, the laws show little philological
similarity, except for two key words. Both laws not only
use sigmm as sign (or mark), but thsy both use siglllum
&8 seal, As can be sesn froem the above quotations, the laws
uss a different word for order. L.Baiu. II,lﬁ uses the
more recent jussio, and L.Alanm, XXVII,) employs the oldexr

mandatum., JIussio and mandatunm can only be translated as

c.’J.-‘dez- from its context, not as comnnd.hs Ordexr rather
than corwand is rendered hscause the authority delegating
it 1s l.rbitr.a.ry, as can be seen in both laws asince the
order is disregarded, Command would be rendered 1f the

act were sxsocuted,

hsl(&ndatum 1s peculiar to the Lex Alamannorum; it
does not appear in the Bavarian code, Iusslio does appeoar
in the Lex Alamannormm in five other laws, and in & few of
thess 1T ey be rendered by cozmand rather than by order.
*Iussio is rendersd by cor=and in L.Alam. V,3 (Hlot.) and
« In L.Alam, XL, command i3 uscd in the senze of the
Cormandmont of God (Llussio Del).
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{o) Both laws requirs a fredus, Although the fine
Tequired by L.Alan. XXVII,) does not explicitly uss the
word fredus, it can be assumed that the fes it describes is
rendered into the publie treasury becauss the person
0ffended is the duke himself, Thers is no agreement,
howsver, between the laws for the amount to be paid into
the public treasury.

& @ # =
Lex Baiuvariorun IX,l
Ut placita fiant per kalsndss.

L.Alam. XXVI,1 and 3 show strong resemblance with
L.Baiu, II,1lj, since both céncern the holding of the tribal
A3sembly., The similarity betwsen these laws is due not
only to similar legsl concepts, but alsc to the very para-
graphie divisions of the laws themselves; that is, the
legal concepts of L.Alem, XXXVI,1 and 3 ars discussed in
Procisely the same order as those in L.Baiu. II,lj. This

" Paragraphio division is 1llustrated in the following
table:

L.Alazn. L.Baiu.
m,l II.m,gl and § 3
XxXxvi,3 I1,1l,33 and “-l-

The Jegal concepts themselves are discussed under the
Teapective Alamsnnic laws below. L.Alam, XXXVI,2 158 an
®xtension of XXXVI,1, and L.Baiu, II,14,§2 expands the
Soncepta given in IX,1l,31.
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Lex Alamannorum XXXVI,1 .

(a) The old Germanic tribal assembly, characteristie
of the time of Tacitus as wsll &s Cazasar, survived through
various changea into the Carolingian poriod.u6 The Alaman-
nie and Bavarian codes afford ampls proof of the survival
of the German asssmbly. Although these two south German
Peoples maintained the asserbly as an integral part of their
own institutions, therse still are commuon grounds of simi-
larity betwsen them, linking their laws in question here.
L.Baju, II,1} and L.Alam, XXXVI,1-3 manifest too many
similar features to permit denial of the interrelationship
batween then U7 Although other Germanio lawaue do possess

h6CAeaar, De Bello Gallico, IV,19. See Friedrich
Kraner and W. Dittentorger, eds., C. Iulii Caesaris Commen-
tarii Ds Bello Gallico, 19th ed. HelnrIch Meusel (Berlin,

) T, Pe 319. Tacitus, Germania, 11-12. See J.G.C.
Anderson, ed., Cornelii TacitI, De Origine et situ German-
orum (Oxford, 1938), ppe 11-12 and 53-G0. Cle EsA.
Thompson, Ths Early Gormans (Oxford, 1965), pp. 12-15.

Por the Carolinglan period, sese, in gensral, Conrad,
Deutsche Rechtageschicnte, I, ppe. 100-101.

h7xrnach, Abhandlungen GBttingen, neus folge, XX
(3927), mnr. 1, 8L,

hBTho following laws are concerned with only one and
the same principle, that is, Individuals who refuse to come
to eourt. Since the tribal assembly is also a court ef law
(360 below), thesse laws are similar to the aouth Germanie
laws discussed here, These laws are L.Sal. I,1l and XCI, 1=-2
(az wsll as Pact.Sal, I,1), L.Rib. XXXVI,T and L.Visig.
11,1,19, Nots especially L.Sal. I,1: "Si quls ad mallum
legibus dominieis rmannitus fuerit et non venerit, si eum
sunnis non detenverit, « . o solidus XV culpabilis iudice-~
tur,” Eckhardt, p. 28. (The same text appears as Pact.
Sal. I,1. Soe Eckhardt, Pactus, p. 18.) The penally of
Fifteen 201idl is also evident in L.Rib. XXXVI,1: "Si quis
legibus ad mallum manitus fuerit et non venerit, si eum
sunnis non detenverit, quindecim solidos culpabilis iudice-



similar principles, only ths south Germanle laws exanined
hors show the highast degree of aimilarity. They are,
1ikewise, the only laws in the sorpus legum barbarorum

which explicitly defins requiremsnts for holding the tribal
assexbly. Ons point of agrsenment concsrns the time(s) when
the tribal assembly meets. L.Balu. II,1l, 1 indicates that
the tribal sssembly may be held at two distinet times, that
is

(1) on the kalends, or (2} every fiftsen days. The

Xkalends means, of course, the first day of the month, where-

48 every fiftesn days may be equated to approximately twice
& month. The entire L.Baiu. II,l}, 1 states: MUt placita
fiant per kalendas aut post XV dies, si necesse est, ad
causas inquirendas, ut sit pax in 1:.\.7.‘ovﬂ..m:1l.“l*9 Thia is
oot true for L.Alan., XXXVI,1, since this law is ambiguous
in specifying the time when the tribsal assembly is held:

Ut conventus sscundum consustudinem antiquam fiat
in ornl centena coram comites aut suo misso et coram
centenario, Ipse placitus fiat de sabbato in
sabbato, aut quale die comis sut centsnarius volu-
erit de szeptsm in septem noctes, quando pax parva
est in provintis /sic/; quando auten melior, post
1 noctes fiat cogxantua in occnl centona, sicut
superius dixims,

L.Alam, XXXVI,L gives four conflicting poasibilities when
tribal assembly is summoned: (1) every Saturday (sabbato

L 1 T T

tur. Ille vero, qui alium manit et ipse non venerit,
sini)iter 15 solidos culpabilis fudicstur.” Beysrle-
Buchner, pp. 87-88., See Declareuil, Eistolrs générala du
droit frangais, pp. 105-106. -

W9schwina, p. 307.
50Lshmann, p. 9.

13
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in n’bbnto),sl (2) any day designated by the count or cente-

narius, (3) oncs a week (asptem in septem nocstes) when there

is 1little poace, or (l) every fourtsen days (post 1l noctes)

whsn conditions ars more poaceful. Of the four conflicting
possibilitlies in L.Alsm, XXXVI,1l, only the fourth shows
agreexment with L.Baiu. II,]J{.,§1.52 The fourth possibility
says that the tribal assembly is held every fourteen days;
L.Baiu. II,1,{1 says every fifteen days. The difference
of one day may be ovsrlooked sinse both laws are in relative
agreemsnt that the tribal aszembly is held approximately
svery two wnkx.53 This two week period concerns the ususl
fixed time of the tribal assembly, a time when transactions
under peaceful conditions are normally executed., Emergency
8essions are called only in irminent causes, as treason,
homieide, or in prsparation for war. Likewise, both L.Alam,
- XXXVI,1 and L.Baiu, II,1}4,§3 indicate wherse the tribal
assembly draws its representation, but unfortunately they
disagree from where the rsprasentation 1a swmmoned, The

ﬂSabbnto is derived from sabbatorum. See Einar
L8fstedt, Late Latin (Instituttet Tor Sammenlignende
Kul turforskning, series A, XXV; Oslo, 1959), p. 135.

527ne econflicting times for holding the tribal
assenbly in L.Alam, XXXVI,1 and L.Baiu. II,1;,51 cannot
be equated beczusa the latter gives possible times uequal
in number to the former. Likewlss, the holding of the
s8gaecbly on the kalends in L.Baiu. II,1l,$1 shows no
8imilerity with any of ths possibilitiss supplied in L.Alam,
XXXVI,l. On the general similarity between these laws, s=ee

Waitz, Doutsche Verfassungsgeschichte, II, pt. 2, pp. 138,
11&.0-11;2.

53see the dlscussion in Rudolph Sohm, Dis frimlkischen
Reichs~ und Gerischtsverfassung (Weimar, 18717, ppe G37-0430e
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quotation of L.Alsm, XXVI,1 above states that the tribal
asserbly is held within the hundred (centena),” wnereas
L.Baiu, II,14,%3 says it is sumcned within ths county
(comitatus): "Et nemo sit ausus contermers venirse ad placittum
qui infra {llum comitatunm manemnt, sive regls vassus sive
ducis, omnes ad plaeitum veniant et qui neglexsrit venire,
damnetwr XV 2011dos."55 Thers is no similarity between
reprssentation from a hundrsd and a county; neverthsleas,
there is agreexent in so far that the laws specify where

the tribal asserbly draws its representation.

(b) A msre 9 pexr cent of the terminology of L.Alam,
XXXVI,1 sppoars as 25 per cent of L.Baiu, IX,14,%1, This
low percentage of L.Alam, XXXVI,1 is dus to its greater
length, Tners is no philological similarity between this
Alamannic law and the third paragraph of L.Baiu. II,1k.

.(c) Hot applicable,

Lex Alamannorum XXXVI,3
(a) Thers are two concepts in paragraphs thrse and

four of L.Baiu. II,1} which show a parallel with L.Alaxm,
XXVI,3. The first of thess concepts concerns those who
resfuss to come to the tribal assemdly. Both L.Balu.

5uSoo Julius Cramsr, Dis Geschichte der Alamannen als
Gaugeschichte (Untersuchungen zur doutscrnen Staats- und
NechTsgeschichte, LVII; Bresisu, 1899), p. 300, and Claudius
Freiherr von Schwerin, Die altzermanischa Hundertschaft
(ibid,, XC; Breslau, 1907), pp. L4i-1L3.

55Sohwind, p. 308. '
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L.Bafu, II,14,$3 and L.Alam, XXXVI,3 stipulats that 1f the
freemen sumoned to the tribal assembly are not present,
they must pay a fine, L.Batu. II,14,$3 quoted above with
L.Alam, XXXVI,1, requires a fine of fifteen solidi. L.Alam,
XXXVI,3 contains similar leglslation:
S1 quis auten liber 2d ipsum placitum neglexsrit
venirs vel ssmstipsum non praesentaverit aut comlte
aut centenario aut ad missun comiti in plaoito, 12
solidos sit culpabilis. Qualiscumque persona sit,
aut vassus duce aut comite aut qualis persona, nemo
neglegat ad ipsunm placitum venire, ut in ipso placito
pauperi conclaxant Zsic? causas suas, Et quod in
uno placito finire non potusrint, in aliogginit.tur,
ut sine ira Dei sit defensa patris, « «
The fine of twelve s0l1idil required by this law approaches
the fifteen solidi required by L.Baiu. II,14,$3 from
freemen who refuse to come to tt;o assembly. The second
of thess concepts concerns an important function of the
tribal assexbly: both L.Baiu. IX,1l,il and L.Alam, XOXXVI,3
show that the assexbly has the jurisdioction to act as a
. eourt of law. L.Baiu. II,1l,34 says: "Comes vero secun
hebeat iudicem qui ib{ constitutus eat iudicare, st librum
legis, ut sempsr rectum iudicium indicent, . . 57 Here,
the count is assisted by & judge, who is trained in the
law and who renders decisions on all cases put before him

in the usombly.sa The Jjudicial nature of L.Alsm, XXXVI, 3,

sbLehmn.n, FP. 95-96.
5Tschwind, p. 308.
58imhat similarity Beyerle, ZSRG, XLIX (1929), 358

finds for the importance of the judge between L.Baiu, II,
1 and L.Alsa. XLI,1 is superficial, -



given above, 1s describsd from both a human and a divine
roint of view, for not only are the poor to plead their
sauses, but by doing so, God!'s vengeancs may not be
inflicted upon the land, It is true that JieAlam, XXXVI,3
is more poetic than L.Baiu. II, 14,4 in its desoription of
legal causes, but thers ocan bs no doubt thut the tribal
assembly as depleted by this Alamunnio law is also used to
serve as a cowrt of law, Howsver, nelther law explicitly
states what kinds of cases ars heard by the assembly since
the laws appsar deliberately vague in order to include the
possibility of both civil and criminal ocages,5?

(b) Furthermors, 17 per cont of the terma of that
portion of L.Alam, XXXVI,3 given above conutitute LS per
eent of the words of L.Balu, II,14,83. ‘There is no
philological similarity between thia Alamannic law and
the fourth paragraph of L.Baiu, II,l;.

(e) There is no agreement in the amount required
from those who refuss to cors to the tx‘.ibal assembly, As

already noted, one point of similarity ia that both laws
do require a rine.6°

59)2though L.Alam. XOOVT,2 shows mo direot legal
similarity with L Ealu, II,1l, it atrangthens tho use of
the tribal saserbly as a court of law. This is eapecialiy
evident in its use of zallus to mean a law court,

6°Codex Hor (Editio Heroldina, that is, Basilius
Johannes Herold, ed,, Oririnu 86 Germunicarum antiquita-
tom 1ibri, leces . ., .7, Basilono, I5LT whilch novw ropre~
sents a lost o of Schwind!s edition wspooifies twolve
3011di for tho fine desoribed by L.Paiu, 1I,1l, thoreby
agresing with the mmount of L.Alam. XXXVI,3
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# & ® # &
Lex Bajuvariorum II,lé6
Qualis iudex fieri debeat,

Lex namnnbrm X1,

(o) Several law codes of the leges barbarorum possess

legislation requiring judges to maintain personal integrity
and encouraging them to avoid bribes.bl L.Baiu. II,16 and
L.Alam, XLI,1 contain similar principles of this judicial
integrity. L.Baiu, II,16 specifies that the judgs should
not be a prejudger nor greedy for money (. « o pPoersonarum
acceptor nequs cupidus pscunize « « "), and that a judge
should be appointsd who cherishes justice above money

("¢ « o« qui plua diligat fusticiam quam pecunism , . My 62
Likewlse, L.Alam, XLI,1 says that the judge should be
heither a liar ror a perjurer nor a receiver of gifts

("« « ¢« nec mentiosus nec periurator nec munera acceptor,
s o"), and that he should bs one who judges jJustly ("e o »
lustun iudicaverit . .").63 Although the similarity of
these laws is not as strong as we would like, neverthe-

6]'Beaidu appearing in the Alarmannie and Bavarian
laws discusasd hers, the concept of judicisl integrity
appears also in the Visigothic cods. These laws are:
L.Viﬂis. 1,1,3; I,l 7; II,l,Zl; II)l,ZL].; and II,l,BO. See
eumsr, NA, XXIV (1699), 76~77. Moreover, thers ars other
VisigothIc laws which approach the intent of these laws,
One other law iz L.Rib., XCI,l.
623chwind, p. 310.

63Lehmm, pp. 100-~101.



79.

less, they present striking parallels which cannot be
ignored. '
(b) ¥o agresment.
{¢) Ko agreemsnt,
B8 e ow w
Lex Bafiuvariorum II,17

81 iudex per rnmera iniuste iudiocaverit,

Lax Alsmannorum XLI,l
(a) The Lex Baiuvariorum contains three laws whiech

define the deficiencies judges are to be free from, Two of
these three laws concern the same deficlency, that 1as, the
influence bribery may have on judicial decisions. The first
of these two similar Bavarian laws (II,16) is discussed
stbove. The other, L.Baiu. II,17, which is discussed heres,
iy essentially an extension of the concepts expounded in
L.Batu. I1,16,5% L.Batu, IT,17 1llustrates similarity
with L.Alam, XLI,1l, and it is drawn fron the second half
of the lattor law as L.Baiu, II,16 is drawn from the first
half, Both laws discussed hers may, in fact, be influenced
by L.Visig. II,1,2155 and perhaps by Liutpr. XXVIII

8irhe third Bavarian law describing judicial defi-
ciencies is II,18, which concerns judges who render deci-
sions through ignorance: "Si vero nec per gratiam nec per
cupiditatem, sed per srrorem iniuste fudicavit, iudicium
ipsius in quo errasss cognoscitur, non habsat firmitatem,
iudex non vocetur ad culpam,” Schwind, p. 311.

65". e« « Sin sutem per ignorantlam iniuste fudicave

erit et sacramentis se potuerit excusaro, quod non per
amiocitiam vel cuplditatem aut per commodum quodlibet, sed
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(ae 721).66 There are no other Germanic laws which have
influenced both L.Baiu. II,17 and L.Alsm, XLI,1.87 L.Baiu.
11,17 (§§ 1-2) =says:

Iudex si accepta pecunis male iudicaverit, 1lle
qui iniusts aliquid &d eo psr sententiam iudicantis
abatulerit, ablata restitust. )

Kam iudex qui perperan iudicaverit, in duggum sl
sul damun intulerit cogatur exsolvi, « « o

The party favorsd by the judge must rsstore what was
obtainsd through bridery. Thers is no paralisl, however, to
this compensation in L.Alam, XLI,l. A1l the attention in

- e e

tantundem ignoranter hoc fecerit: quod iludicabit non valeat,
se ipse iudex non implicetur in culpa,” Zeumer, p. 69. Cf
Xerl Zeumsr, "Uebsr zwei neuentdeckte westgothische Gesetre"
RA, XXIII (1898), 9h. Also see Alvaro d'Ors, Estudios
VIsigoticos II: E1 Codigo do Burico. Ediciém, Falingenesis,
Tndices (Cuaderncs ae stituto Juridico espaliol, XIii;

Roze and Madrid, 1960), ppe. 58-59.

66566 Nino Tamassia, "R3czisches und westgothisches
Recht in Grimewaslds and Liutprands Gesastzgebung," ZSRG,
XVIII (1697), 158.

67¢, Bontems, "Les dormages et intéréts dans les lois
barbares,® Revue histcrigque ds droit francais et étranger,
L4th seris, XLVIY TI569), Lo2, belleves L.Sal, 11,2 (sixty=-
five titles) shows an influence on L.Alan, XLI,1 (he cites
this lsw incorrectly as XLI,2). Xe asstmes that the
exprsssion solidus XV culpsbilis iudicetur in L.Sal. II,2
is the origIn of 12 soildos sit culnebilis of L.ATam. XLI,
1 (sse bslow). He ray be correct in hls assumptlon, but
under no circumstances does this Salic law show any simi-
larity with L.Baiu. II,17. Although Bontsms &ls0 makes
this assuzptTon (see ibid., n. 63), this is an impossi-
bility, for not only do L.Sal. IX,2 and L.Baiu. II,17
possess different concepts, out tins expression solidus XV
culpabilis iudicotur or any equivalent is completely
absent Irom tnls Bavarian law., DBontems believes the same
Salie law also influenced L.Bziu. II,16 above, and this,
too, is unfounded,

685chwind, pp. 310-311.
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L.Alam, XLI,1 is focussd on the injustice of the judge
himselr:
e o o S autem per cupitatem aut per invidiam ali-
cuius aut per timorem contra legem iudicaverit, cog-
noscat se deliquisse et 12 solidos sit culpabilis,
cui iniuste iundicavit, st quod psr 111lum damgsm
passus est iniusts, 1lle iudex restituat ei,
L.Alam. XLI,1 {s also concernsd with the moral aspect of
the judge!s dishonesty, that 1s, that dishonesty is sinful.
L.Baiu, II,17 is not in the slightest concerned with any
other consegquence of the judget!s dishonesty except render-
ing justice to the injured party. Nevertheless, both laws
elearly concern the corruption of a judge by bribery and
both require that the judge compensate the loss suffered
by the injured party by rendering monetary compensation.

(b) No agreement.

(c¢) The laws render nonetary compensation to the

injured party, but they do not agres in the amount required,

Title III
De genealogiis et eorum conpositione,

(No similarity)

69Lahmann, p. 101,



CHAPTER IV
Title IV

Title IV
De libsris, quomodo conponuntur,

Lex Bajfuvariorum IV,1l

81 quis liberun percusserit per iram.

Lex Alamannomrmn LVII,1

(a) The act of striking another in anger is expressed
by both L.Baiu. IV,l and L.Alam, LVII,1. Although several
other Germanic codes also concern striking athers, only the
Alamannic and Bavarian codes qualify the act by giving
anger &s ita mm%.1 L.Baiu, IV,1 says: "Si quis liberum

10thor sinmilar laws are the following. L.Rib, I
may have influenced ths laws discussed here: "SI Quis
ingenuus ingenuum fctu percusserit, uno solido /[silc/
culpabilis iudicetur, Si bis‘, suos solidos, si ter, tres
solidos culpabilis fudicetur.” Beyerle-Buchner, p. 73.
This law, and its nannsr ol campsnsation, can be seen
also in 2d4,Roth, XLIII, Cf. L.Sal, ¥XIII,l. Thes compen-
sation of one solidus requirsd By both L.Baiu. IV,1 and
L.Alam, LVII,1 is also required by L.Burg. V,1: "Si quis

snuura hominenm tali prassumpiions percusaerit, pesr singu-
los iectus singulos solidos solvat, et multam in dominico
inferat solidos VI." De Salis, p. 45. Tho dominicus is
the king, snd the six solidi ers a frodus for the regal
treasury, Although L.Visig. VI,4,3 also concerns striking
another, it is not the only offense contained by this law,

82



per iram percusserit, quod pulislac‘2 vocant, I solidus
donet."3 Closely related to this law is L.Alam. LVII,1:
"S{ quis alium per iram percusserit, quod Alsmanni pulislac
dicunt, cum uno solido conponat.“h- Only L.Baiu. IV,1
defines that the person struck is a i‘reeman,S since the
Lex Baiuvariorum has two other titlss concerning freed and
slave Bavarians who ars also compensated for similar
offenses, that is, title V for fresdmen, and title VI for
slaves, There is no comparabls division among free, frsed,

and szlave Alamanni in the Lex Alamsnnorum, except in very

fow laws, The zssumption can safely be made that L.Alam,
LVII,) concerns frsemen only and not freedmen or aslavesa,
The inclusion of freedmen or slaves necessitates equating
& different wergeld for Alamanni ranking below froemen.6
(b} Pew laws are &y close as thess, To quote one
serves to quote the other, since 71 psr cent of the
?:ominclogy of L.Alan, LVII,l appears as 83 per cent of
the terms of L.Baiu. IV,1. Philological gimilnrity is

2Kralik, MA, XOXVIII (1913), 589-590, Cf, Brunner,
Deutschs Rechtsgeschichts, II, p. éZJ.}..

3sehwind, p. 316.
l“Leh:unn, pe 116, The italics ars Lehmann!s,

5111 of the laws in title IV of the Lox Baluvari-
orum concern freemsn or fraewomen solely, I have not had
access to Hermann ¥Xrause, "Dis Liberi der Lex Baiuvarie-
orum," in Pestschrift fiir Max Spindler, ed. Dieter
Albrecht et al, (Munich, 198Y); pp. L1-73.

6Sao the discussion of this in chapter I above,
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strengthened by the appearance of the OHG pulislac in both
laws, and both laws also supply a definition of this word
as well: to strike another in anger. -
(c) The laws require the sams wergeld of one solidus,
® & * ® @
Lex Baiuvariorum IV,2

81 sanguinem effuderit.

Lex Alaxannorum LVII,2
(a) Both L.Baiu. IV,2 and L.Alam. LVII,2 concern

the pouring out of blood (in the senss of spilling) from a
wound, That they ars directly related is obvious from the
laws themselves, L.Baiu. IV,2 says: "Si el sanguinem
fuderit, solidum I et semi conpom.‘t:."7 L.Alam, LVII,2,
upon which this Bavarian law may bs patterned, is
precisely the sams text with an added adverbial clause,
that ia: "Si autem sanguinsm fuderit, sic ut terra tangat,

conponat solido uno et semis, "8

Both laws also exemplify
aimilarity with L.Rib., II: "Si quis ingenuus ingenuum
percusserit, ut sanguis sxesat et terram tangat, bis novenos
solidos culpabilis fudicetur; aut si negaverit, cim sex

iuret,?? Both L.Baiu. IV,2 and L.Alam. LVII,2 do not give

Tschwind, p. 317.

BLehnumn, P. 116.

) 9Beyer1e-}3uchnor, p. 73. Cf, Pact.8al, XVII,3: "si
quis hominen plagaverit /Lta/, ut sanguls &d terram cadat,
e o« o s0lidos XV culpabilis ifudicetur." Eokhardt, Pactus,
P. 76, Ita is inserted by Eckhardt.
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the option, as the Lex Ribuaria often doss, of swearing
with oathtakeras for him who denies the chargs.

(b) The laws are also close philologically: 62 per
cent of the terms of L.Alam. LVII,2 appesr as 89 per csnt
of the words of L.Baitu. IV,2. Both laws employ fundesre
rather than effundere denoting to pour out. Although the
title of L.Baiu, IV,2 uses sffundere, it does not do so in
the law itself,

(e) The laws rsquire the same wergsld of one and one=-
half so0lidi if dlood pours from a wound,

s # & # &
Lex Baiuvariorum IV,3

Si mamum iniecerit.

Lex Alamannorum LVIII

(a) L.Baiu. IV,3, wiich concerns laying one'!s hand
illegally on ansther, may bs modelled upon L.Alam, LVIII,
L.Baiu. IV,3 says: "Si in eum contra legem manus inlecerit,
quod infancl dicunt, IXI solidos don.t."ll To lay one's
hand on another means easontialiy to impose yourself on
another by temporarily detaining him, L.Alam, LVIII
sxpresses tne same concept, but extends it by adding in
yia: "Si quis liber liberum in via manus iniecerit contra
lege /sic/ ot eun via contradixerit aut aliquid el tollers

10kra1ik, NA, XOOXVIII (1913), LA4T-L48.

nScbwLnd s Pe 317.
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voluerit, cun sex solidis conponat 12 To lay one's hand in
the way of another is simply a more elaborate form of the
4dea expounded in L.Baiu., IV,3.

" (c) Linguistic similarity of the laws should not be
overlooked, even apart from the groater length of L.Alam,
LVIXII. The simllarity of the laws indicates that 26 pex
cent of the terminology of L.Alam. LVIII appears as L6 per
cent of L.Baiu. IV,3.

(e) ¥o agreement.13
* ®& ® # #
‘Lex Baluvariorum IV,h

Si venam percusserit,

Thres injuries are described in L.Raiu, IV,} to
which thres Alamannic laws show considorable resemblance.
Becauss discussion of these injuries would be greatly
faocilitated with an introductory quotation of L.Baiu, IV,l,
it is here presented in full:

S1 in eo venar percusserit, ut siﬁ igne sanguinem
stagnars non possit, quod adargrati écunt, vel in
capite testa appareat quod kepolsceini™’ vocant, et

12Luhmmn, p. 129.

L311ttle can be said for the slight agreenent between
L.Alan, LVIII (in codex A8 of Lehmann's edition), which

Toquires ths same wergeld of thres solidl, and L.Baiu. IV,3

Usgra1 ik, NA, WOVIIT (1613), 40S-406. Cf. Omkar
Schade, Altdeutsches W8rterbuch, 2nd ed, (Halls, 1872~
1882)) IJ P- 37:

15Kralik, RA, XOXVIII (1913), LUB-4L9. Also aee
Baesecke, Geschichte der deutschen Sprache, LIX (1935), 19,
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81 os fregerit et pellen non fregit quod palcprust:16
dicunt, et si talis plaga ei fuerit, quod tumens
asit: sl AHquid do istis contigerit, cum VI solidis
conponat,

The fourth injury, which concerns swelling, i1s not discussed
by any law in the Lex Alamzmnortm.le

Lex Alamannorum LVII,3

(2) Both the third injury of L.Baiu. IV,l4 and L.Alam,
LVII,3 concern rendering compensation for a blow to the
head when the skull is exposed, L.Alam, LVII,3 in ita
entirety says: "Si enim percusserit eum, ut testa appareat
ot radatur, cum 3 solidis cv:mponnt:."19 Although L.Baiu,
IV,li sbove does not add as does L.Alam, LVII,3 that the
skull 1s also scraped, this may be inferred if the skin is
removed from the head by force, such as by a blow. It is
rars that only two Germanic codes have laws concerning the
exposurs of the akull because of & blow to the head, umless,

of course, thay are somehow relatod.%? This is true as

16xra1ix, ¥A, JOOKVIII (1913), 58-587.
A?schwing, p. 318.

laThero is one other Eavarian law which describes
swelling: L.Baiu, VI,3., See this law bolow,

19Letnum, Pe 116.

zozckhudt, Leges Alamannorm II, p., 48, mistakenly
asgunes that Pact:.___§n§. XVIT,; 1s simllar to L.Alem, LVII,3.
He apparently has confused cervella (brain) with tosta
(akull), Eowever, he corrscts himself in his index where
he equates cervella with Gehirn (brain) and tosta with
Hirnschale {zRuil or cranlizm), Ibid., pp. 72 and 8.

act,Sal. XVII,4 fs similar to L.ATam. LVII,6 (seo L.Baiu,
»0 below),.



well for the other injuries discussed by the r.;t of L.Balu.
IV,} and the other Alamannic laws to which it is also
similar, .

(b) Sixty-two per cent of the terms of L.Alam., LVII,3
are present as only 15 psr cent of the terms of L.Baiu,
IV,4. The percentage of L.Baiu. IV,} derived from this and
the following Alamannie laws is naturally low becauase the
former 1s & long law describing not one, but four irjuries,
Although the OHG kepolsceini (meaning an exposed or
unocovered skull) does not appear in L.Alam. LVII,3, the
root of the term, kepol (kebul), does appear in L.Alam,
LVII,6 whers it serves as the equivalent of testa, skull,21
There is no doubt, therefors, that kepol is used by both
the Alamanni and Bavarians, and that the word!s modifier,
sceini, could just as sasily be understood by the Alamanni
as 1t 1s by the Bavarians, ’

{(c) Ho agresment,

Lex Alamannormum LVII,3l . )
(a) L.Alam. LVII, 3} is parallel to the first injury
describsd by L.Baiu. IV,l, which concerns cutting through
& vein, L.Alan, LVII,3} says: "Si autem ferrum calidum
intraverit ad stagnandum sangulnenm, cum 3 solidis conpon-
a‘Cod»x B9 of Lehmann's odition says: "Si autem

testa 1d est kebul , . " Lehmann, p. 117; the italics
are Lehxannts,
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at."22 Ths hot iron discussed in L.Alam, LVII,3l is

coxparables to the igns sanguinem stagnare of L.Baiu, IV,he.

¥Whether fire would be directly applied to the wound is
unlikely, but a heated iron would be used in order to
adhere the flesh thereby preventing the loss of blood. The
absence of ferrum from L.Baiu. IV,li doss not obscurs the
meaning of this law.

(b) Pifty per cent of the terminology of L.Alam.
LVII,3l; appear as a mere 12 per cent of L.Baiu, IV,L.

{¢) Xo agreement.

Lex Alamannorum LVII,35

(a) The concepts of the third injury of L.Baiu. IV,4
and L.Alam. LVII,35 are likewise comparabls, since both
concern breaking a bone without also breaking the akin,
L.Alam, LVII,35 astates: ®"Si enim brachium fregerit, ita ut
Pellem non ruzpit, quod Alamanni balcbrust ants cubitum
- dicunt, cum 3 solidis conponat.“23 The broken bons
discussed in L.Baiu, IV,} above may not necessarily be
that of an arm as 1s obviously the case in L.Alam. LVII,
35. Neverthsless, the qualifying remarks within both
laws illustrets that ths}; &rs olossly related, since the

laws mention breaking & bone (L.Bajiu. IV,}) or an arm bons

22n44., p. 123.

—

23Ibid. The italics are Leshmamnnts,
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(L.Alam, LVII,35) in which the skin does not break.
Certainly, this is & special condition for any law, thereby
dirsctly linking the laws in question,

(b) Philologically, the laws are also close, since
both includs the term palcorust or balcbrust meaning to
break & bone without broaking the skin, Likewlse, 53 per

cent of the terms of L.Alam. LVII,35 appear as 19 per cent
of L.Baiu, IV,k.
(¢) Eo agromnt.zh
« » & = #
Lex Baiuvariorun IV,5
Si ossa tulerit.

Lex Alazannorum LVII,L

(a) Breaking & bone of the head is a common injury
in Germaniec law, as it is in the Alamannic and Bavarian
codes, TYet, the sinilarity betwsen the present Bavarian
law (IV,5) and L.Alam, LVIT,l; can bes illustrated without
difficulty. L.Baiu. IV,5 concerns breaking bones from

two parts of the body, the head and the upper arm: "sSi

a‘uthough the wergeld of L. Baiu. IV,li and these
thres Alanannic laws do not agrse, 1t should be notsd that
the wergeld of all thrss Alamannic laws themselves coin-
eide, that is, thres solidi. Attention should &lso be
focused on the following codices: (1) Codex AS of Leh-
nann!s edition of the Lex Alemannorum renders six solidi
for the wergeld of L.AYem. LVII, 35, theroby agreoing with
the wergeld of L.Balu, iV,h. (2) Codex ALt of Schwind's
edition of the Lox Baiuvariorum Tequires Ehree solidi as
the wergeld of L.Balu. IV,L, 1lkowise conforming with the
wergeld supplied by all three Alamannic laws quoted here,



os tulesrit de plaga de caplte vel ds brachlo aupra cubitum,
cum VI solidis conponat."25 The bone is broken by a blow,
probably with the use of & weapon, L.Alam. LVII,l solely
concerns the fracturs of a2 bone of the head, and it 1is
broken by & blow as well: "Si autem de capite ossum fractum
de plaga tullerit [sic/, ita ut super publica via lata 2l
pedis in socuto sonaverit i{lle ossus, cum 6 solidis conpon-
at.“26 That both laws are similar is apparent not only from
the characteristics they sharse in common, but from what they
do not shars with other Germanic laws, Of the two laws
discussed hsre, only L.Baiu. IV,5 is similar to L.Rib, III
and IXXI,1 and L.Burg, XLVIII,1, all of which describe
broken arn bones., L.Alan. LVII,l 1s likewise similar to
the same L.Rib. ILXXI,) and Ed.Roth. XLVII, both of which
not only concern broken head bones, but alao desoribe how
compensation is rendered by Jjudging the sound the bons
makes when thrown against a shield twelve fest (L.Rib.
LXXI,1) or twenty-four feet (Ed.Roth. XLVII) away. The
link between L,Baiu. IV,5 and L.Alsam. LVII,L is L.Rib,
LXXI,1 which says: "Si quis in caput vel in quacumque libet
mombro placatus fuerit, et ossum inde exlerit, qui super

viam duodeoim psdorum in scuto sonaverit, 30 et 6 solidos

zsschwmd, po 319.
26Loh:ann, pP. 116,



factors culpabilis iudicetur."27 L.Rib, LXXT,1l evidently
influenced L.Alam, LVII,L, and the latter in conjunction
-with this Ripuarien law also influsnced L.Balu, IV,E.28
L.Alam, LVII,l is essentially the same law as L.Baiu. 1IV,5,
but it is made slightly longer by an ndvoi-t?ial clause
sxtending the basic conditions of the injury it desoribes.
4dpart from the adverbial clause (ita . . . ossus) of L.Alam.
LVII,l, the laws ars identical except for the added concern
of L.Baiu, IV,5 with & broken bone from the upper arm.29

{c) Moreovser, both laws require a wergeld of six
sclidi,

® # % =® &
Lex Baiuvariorum IV,6
Si cervelle apparaat,

27Beyarln-3uchner, p. 122. This closely parallsls
Pact,.Sal, XVII,L-5.

28y, visie. VI,l,1, which slso concerns injuries to

the bead, ia far too gensral to be discussed here,

298chw1.nd assunmos that L.Alam, LVII,31 shows logal
similarity with L.Baiu, IV,5.” L.ATanm. LVII,31 says: "Si
quis alium brachi{uz super cubitim transpunxerit, cum 6
solidis conponat,® Xehnann, p. 122. Nowhere in L.Baiu,
1IV,5 13 there mention of plercing somsone's arm eIlther
above or below ths elbow, since plercing through the arm
{(transpuncers) is entirsly distinet from breaking a bons
of The arm (plagam ferrs). Ths question mmst be asked,
however, whether there 18 legal similarity bstween laws
where ths objoct of the laws is the same, but where the
verbs are different, If the reference to L.Alam, LVII,31
is accurate, i1t would explain whers injury to the upper
arm In L.Baju. IV,5 comes trom. Although many of the
terms of L,AYan. LVII,31 shows similarity with thoss of
L.Batu, IV,5 (especizlly brachium suver cubitum), never-
Thelesa, the verbs do not agree. Furthormoro, beocause the
legal intents of the laws thomselves disagree, any other
agreements, such as the wergeld of six s0lidi in both laws,
zuat be diarsgarded,
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Lex Alamannorum LVII,6 4

(a) Both L.Baiu, IV,6 and L.Alam., LVII,6 concern the
exposure of the brain (cervella), due as indicated by
provious laws in the Alamamnic and Bavarian codes to the
breaking awsy of & bone Irom the head. Both of these laws
apparently ars based upon Pact.Sal. XVII,l which says in
part: "Si quis alteruz in caput its plagaverit, ut cerebrum
appareat . . o solidos XV culpabilis iudicotur."3o The
sxposure of tho brain iz clearly evident in only two other
Germanic laws, and both of these ars the south Germanie laws
discussed hers. L.Baiu. IV,6 says: "Si cervella in capite
appareant vel intsriora mambra plagata fuerint, quod hreva-
mnt3l diount, ocum XII solidis componat.®32 It may be
inferred that in order for ths brain to be exposed a bons
of the head has to be broken awey, As a result, the first
injury contained by this law is similar to Lyﬁégg. vII,6,
xhish follows: "S{ autem testa trosclpulatl33 /347 tuerit,
ita 'ut ssrvalla apparsant, ut medicus cum pinna aut cum
2 khuj:'Kzlfnardt, Pactus, pp. 76-77. The italics are

Ayrarix, wa, XOVIII (1913), L45-lué. Cf. Baesecke,
Geschichts dor deutschsn Sprachs, LIX (1935), 18.

225chwind, pp. 319-320.

337ranscapulers or transcapulatun esse (to cut through)
do not appear in any other Ger=anlic codo besides the Lex

ortm, except Pact.Sale. XXIX,17 and the additiom
Septem Causas V,5, For these laws, zee Eckhardt, Pactus,
Pp. 117 and 271. -
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Lanone3lt cervellas tetigit, cum 12 solidis conponat, '35
Cuttirg through the skull (L.Alam. LVII,6) exposes the
brain as doss breaking away a bone of the head (L.Baiu.
Iv,6).

(b) Thirty-two per cent of the terminology of L.Alam.
LVII,6 appears as 1 per cent of L.Baiu. IV,6.

(o) Legal simflarity is also attested by an identical
wergeld of twelve solidi,

Lex Alarmannorum LVII,5S
.{a) Injury to ths internal organs is compensated by
both L.Briu. IV,6 and L.Alam, LVII,55, altbough no other

Germanic law discusses this injury.36

A comparison of the
former quoted above and L.Alam. LVII,S5 quoted hers clearly
1lustrates this point,37 L.Alam, LVII,S5 follows: "Si
autenm interiora membra vulneratus fuerlt, quod hrevovunt

3'!"F‘anone means pannmus, & piecs of cloth or a rag,
Ses Schade, iltéoutsches worterbuch, I, p. 160, and Nier-
meyer, Mediae latinitatls lexicon minus, V, p. 410,

35Lehm.nn, p. 117.

36Pact.Sal. XVII,6 compensates for injury to the
ribs and bollY¥ (stomach). This law may be ths basis of
the south Germsnie laws anelyzed here.

3T1he gensrality of L.Rib. IV does not warrant sasy
comparison with L.2lem., LVII,55, although Beysrle-Buchner,
« Tl beslieve the comparison can be made. L.Rib., IV says:
Si{ quis ingemuus alterm transpunxerit aut imdiTa costas
Plagaverit, 36 solidos culpubilis iudicetur aut cum 6
durst.” Ibid. Under no circunstances, however, can this
alleged sImiTarity apply to L.Baiu, IV,6.



dicunt, cum 12 solidis conponnt.“38 Additional similarity
between these laws iz discussed under headings (b) and (o).
(b) The laws show a marked degree of philological
aimilarity, since 92 per cent of the terminology of L.Almm,
LVII,55 constitutes 71 per cent of L.Raiu, IV,6. The verd
plagatun esse (L.Baiu, IV,6) is ssaentially the same as

vulneratun esss (E.Alam. LVII,55): both of them mean to

strike or to wound, The means by which the action of ths
vorb is executed (as by a sword) is not specified in sither
law., Although plagatus and vulneratus are not identical
toerms, they signify the same action in both laws.3? The
laws are also similar since both possess the OHG hrsva-
»nunt, meaning to atrike the internal organs,
(¢) The laws both require & wergsld of twelve
solidi,
® & - = @
Lex Batuvariorum IV,9
Si oculum sruerit..

.Lox Algmannorun LVII,1L
{&) The loss ér sight ia compensated by L.Baiu,
IV,9 and L.Alam. LVII,1L, slthough the latter explicitly
mentions 1t and the former dsaoribes a physical injury

38Lehnnhn, p. 126. The 1talics ars Lehmannts,
Hrevovunt in this law is the saxe term as hrevavunt in

L.Balu., 1V, 6.

3940 Deg Norbsrg, Beitrlce zur spltlateinischen
Syntax (Uppsala, 1944), pp. 9-10.
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which produces it., Howevsr, these laws are not the only
Germanie laws which discuss the loss of aight, since Pact.
Sal, XXIX,1, L.Rib. V,3, L.Visig. VI,l,3, and Ed.Roth,
XLVIII also describe the loss of sight, and all of those
mention that the eye is lmocked outs The similarity,
therefore, between L.Baiu, IV,9 and L.Alam, LVII,1l oan
be dlscussed only in a gensral sense, although the basis of
moat of the laws mentioned above may well be Pact.Sal,
Jomc.1;‘+° and this, like L.Baiu. IV,9, concerns not only
the loss of sight, but also the mutilation of & hand or
roor.m‘ L.Baiu. IV,9 states: "Si quis libero oculum eru-
orit vel mamum vel pedem tulerit, cum XL solidis conpon=-
at."h‘a Unlike the other Germanic laws given above, L.Baiu,
Iv,9 do'os not desoribe that the eye 1a knocked out, since
it 1s torn out, Conssquently, L.Baiu, IV,9 is entirely
different in its description of this injury, L.Alan,
LVII,l; is concerned simply with the destruction of aight’:
4Ongs quis alterm manum 5;57 peden ﬁobilitnv.orig

aut ocaflum efscerit /aut excusserit/ ., . ., solidos C culpa-
bilis ifudicetur.” FHckhardt, Pactus, p. 112, Words
snclossd within brackets are @lready included in Eckhardt's
sdition. Additional sinilarity axong this law and L.Rib.
V,3 and L.Visig, VI,L,3 is evident since all of thess laws
require a wergeld of 100 s0lidi for the loss of an eye,
Although Pact,Sal. X0IX,1 alao coxpensats for the loss of
the nose &nd ear, thess parts of ths face will be diam-
cussed respectively under L.Baiu. IV,13 and IV,1ll below,
cr, Pﬂcbc_sgo )O'.IX.lZ.

Wlrhne xutilation of the foot contained in L.Balu.
IV,9 48 discussed with L.Alam., LVII,66 below. There is no
Alamannie law which describes the rutilation of the hand.
See n, 45 below.

l*zschwind, p. 321.



"S54 autem ipse visus foris exit et melus, 4O solidis
eonponat.“h3 The destruction of sight in this Alamannle
law may contain the idea of tearing out the eye of L.Baiu.
IV,9, since the latter may be no more than a redefinition
of L.Alam, LVII, bk

(b) Unfortunstely, the laws show littls philological
similarity, since no appreciably significant terms connect
ths laws, As a result, a percentage-camparison between the
laws is of little valus,

(c) Both laws require an identical wergeld of forty
#0lidi for the loss of sight.

Lex Alamannorum LVII,66

{a) Only ons of the remaining two injuries of
L.Baju, IV,9 is sinilar to the Alemannic code. Both
‘L.Baiu, IV,9 and L.Alanm, LVII,66 compensates for severing
a foot Ifrom the ‘body.h's The latter says: 'isi totum psedem

uBLeh::.lnn, p. 119,

th.Almn. IVII,13 concerns & physical condition of
the sys In which it appears glassy: "Si enim visus tactus
fuerit de oculo, ita ut quasl vitro remaneat, 20 solidos
conponat,” Ibid. A glassy appearance of the eys does not
entail the loss of sight; nevertheless, Schwind finds
similarity between this law and L.Baiu, IV,9. The laws
themselves, however, do not supply any evidence to sub-
“stantiate his clain, .

hsor the three parts of the body discussed in L.Balu,
IV,9, two of thexm illustrate similarity with laws in the
Lex Alarmznnorun, that is, L.Alam, LVII,1l and 66. The
d and rerzaining part ol The body described in L.Baiu,
is the hand, Pimding an equivalent Alamannic law To this
part is impossibhle, since the Alamannic code discusaes not
hands, but arms. Schwind, howsver, alleges legal similar-
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abscidsrit, oum [j0 solidis ccnponnt."u6 The similaxrity of
this law with L.Baiu., IV,9 is clearly evident since pedsm

ferrs of the latter is comparable to psdem abscldere of

L.Alam, LVII,66. The basis of both of these laws may be
Pact.Sal. XXIX,1 quoted abovc.h7

{b) That the laws are similar philologically is also
evident, since 75 per cent of the terms of L.Alam, LVII,66
appear as i3 per cent of the terms of L.Balu. IV,9, Ths

relative equivalency of peden absclidere and pedem ferre

also links the laws as well.
. (e) A wergeld of forty solidi is required by both

ity between L.Alan. LVII,39, which concerns the loss of an
arn, and L.Baiu, 1V,9. The former says: "Si autem /brach-
i a cubito abseciderit, ;0 solidis conponant." Ibld.,

P. 12 (arm is understood by the previous law L.Alam, LVII,
38)s L.Baiu. IV,9 quoted above does not discuss sovering
an &rn from the body. Most would maintain thaet the word
arm doss not include the hand in its designation. In addi=-
tion, if there 1s & difference betwsen a hand and an arnm,
there rmust be a difference betwsen a foot and a leg. Yet,
L.Alam, LVII,67 which concorns cutting off the leg at the
Inoe s overlooked by Schwind. L.Alam. LVII,67 says: "Si
/pedex/ a genuculo abscisus fuerit, cum 50 solidis conpon-
at,? " Ibid., p. 128 (foot is understood by the previous
law L.AYan. LVII,66). Certainly, if Schwind can see any
8iniToTIty betweon a hand and an arm up to the elbow, why
bas he ignored the similarity botween a foot (also dise-
sussed in L.Bafu. IV,9) and the leg up to the Imee? To
find similarity betwsen L.Baiu. IV,9 and L,Alam. LVII,39
would also include the sImilarity betwsen this Bavarian law
and L.Alsn, LVII, 67, Although both L.Baiu. IV,9 and L.Alam,
LVIT, 39 require a woergeld of forty solldI, can there Te any
real agreermsnt between thaxm when the only similarity is the
wergeld paynment?

hﬁ!bid-

475es L.Rib, V,8 and Pact.Sal. XXIX,10-11, all of
which concern cufting off & Ioot, and L.Visig. VI,lL,3,
which concerns cutting off a hand.



lawa If the foot is seversd from the body.
# # 8 & @
Lex Baiuvariorum IV,10

81 mancaverit.

Tex Alaxzannorum LVII,38
(a) Both L.Baiu, IV,10 and L.Alam, LVIX,38 specify

that a psrson ray be crippled if he suffers an injury, The
laws, however, are sinilar only & general sense, since
there is no agreensnt betwsen them for that part of the
body crippled. L.Baiu. IV,10 is very general. It simply
says: "Bt si talis plaga vel fractura fuerit, ut exinde
nlt8

L.Alan, LVII,38 which is more explicit, It followa: "Si

mancus sit, cum XX solidis conponate. To this we compare
snim totus dbrachius manocus fusrit, ut nihil ex eo facere
possit, conponat ewn cum 20 solidj.s."!"9 The generality of
L.Baiu, IV,10 could include a hand, ar arm, & foot, or a
leg. L.iAlan, LVII,38, of course, solely mentions an arm.
Both of thess laws may be influenced by L.Rib. V,6, which,
surprisingly, is as general as L.Baiu., IV,10. L.Rib, V,6
seys: ®Sic in m-:nen ranocationen, sl membrum mancum pepen=-
derit, medietatem conponat .quam conponi debuerat, si ipsum

membria abscisun missot."so The aimllarity between

UBs hwing, p. 322.
U9y ahmann, pp. 123-124.

5°Beyurle-suchnar, p. 75« Also see, in gomoral, L. ..
Rib. V,L-5 and 8. Pact.Sal, XXIX,2 and L.Visig. VI,L,3"



L.Baiu, IV,10 and L.Alam. LVII,38 ends here except for
heading (¢) below.

{b) Thers is 1ittls philological agrsement betwsen
ths laws,

(e¢) Similarity is strengthened since both laws
require a wergsld of twenty solidi,

 # ® # &
Lex Baluvariorum IV,11
D9 pollice z$1c7 st ceteris digitis, quomodo conponantur,

Because six Alamannic laws (LVII,LN2,45,48,51-53) sare
needed in the dlscussion of L.Baiu. IV,11, they are grouped
under one heading below and are analyzed jointly with
L.Baiu, IV,11. This Bavarian law itself is divided into
five paragraphs; all but the last paragraph show legal
sinilarity uith the Lex Alamannorum, The law says:

Si quis alicuius pollicem absciderit, cum XIX
so0lidia conponat.

Et si proximm a pollice vel minimm /digl
absciderit, cum VIIII solidis conponat, unum sic
ot aliun sic,

Illos modignos duos digitos cum X so0lidis conpon-
at, unun cun V solidis et alium cum V,

Et 31 non fuerint abscisi, et est mancus stat
rectus, ut non p°§i1t glicare, hoc invedimsentum est
ad arma balolare:” nalor est conpositio quam de
absciso, tertiam partem supra addet., Ad XII adde

compensate for a crippled hand. Cf, Sohwind, NA, XXXIIX
(2908), 625.

Slxe&ning to carry. Seo PFeist, Vergleichendes WBrtar-
buch, p. 75, and Heillet, Goneral Charactoristics, p. 59.
A1d and J1lz of Schwind's edltion usc portarc in place
of balolrre.  See Schwind, p. 323.
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ITII, fiunt XVI; ad VIIII adde III, fiunt XII; 2d V
adde II et tremisse, fiunt VII solidis et tromisss,
Sic enim debss iudicare et sic conponere.
All of thes Alamannic laws which resemble L.Baiu. IV,11 show
their sixilarity in precissly the same order as thsy appear

in the Lex Alsmannorim, with tne exception of L.Alam, LVII,

52, The following table shows this relationship:

L.Alam, L.Baiu.
LVII, 42 IVv,11,51
LVII45 and 52 . Iv;n,§a
LVII, 48 and 51 Iv;11,§3
LVII,53 . IV,1L,8h

Is it correct to conclude that L.Baiu., IV,11 was written
by reading through the Lex Alamannorum and literally
selecting thoss laws in ordfu‘ of appearance from the first
(LVII,l12) ;bo the last (LVII,53) which pertain to injury of
the thucd and fingers? Wch'appears to be the case, The
displacement of L.Alam. LVII,52 noted above may be nothing
n'm'e_tt_mn an afterthought: it was probably appended with
L.Alem, LVII,LS to L.Baiu. IV,11,§2,53 The Alamannic and
Bavarian laws discussed here may be based upon Pact.Sal,
] 5a-‘-'_b5;d_-: pp. 322-324, Dipgitun is inferred in para-
grahp two, . .

- 53Bgcause of the proximity of L.Alem. LVII,52 with
LVII, L5, the former is discussed out of 1ts normal order

in the Lex Alazannortm (that is, between LVII,51 and 53),
and appended to the discussion of L.Alam. LVII,L5S.



XCIX,l,6-7. %% The following table illustrates this relation-
ship to which is also appended two similar Ripuarian laws:

L.Alam. Paot,Sal. L.Rib.
LVIL,}2 XXIX, b v,5
LVILL5(52)  XXIX,6(7) v,7
LVII,L8(51)  XXIX,7 -
LVII,53 ——- ——-

Lex Alamannorum LYII.!;Z,ME{’-LB.SJ--53

(2) L.Alam. LVII,L2, which concerns cutting grf the
thum'b; appears to be the basis for L.Baiu, IV,11,§1. It
says: "S1 auten totum /pollice absciderit7, cum 12 /Solidis
conponat?." The sinilarity of this law and L.Batu. IV,
11,51 is clearly evidant;56 this 4s especially true for ths
additional monotary evidence supplied under heading (c)
below. L.Balu. IV,11,§2 concerns cutting off the fore-
finger (proximm a pollics) and the 1little finger. Thia.

law is parallel to L.Alam. LVII,LS and 52, L.Alam, LVII,

. 54 visig. VI,L,3 slso componsates for cutting off
z'zaaz_ghumg and all fingers, Cf. Schwind, NA, XXXIII (1908),
27.

ssLehmmn, p. 12, Pollics abscidorit and solidis
conponat ars understood fro= the previous law of the Lox
TTamennorum, LVII,LI.

565chwind refers to L.Alim, LVIL,1 &8 & cross refor-
ence to L.Baiu, IV,1l. L.Kla=. LVILL1 concerns cutting off
the top of tho thumb, clearly not discussed in any section
of L.Baiu, IV,11l: "Si enin swmitatom police [fsic/ abscl-
derTt; o= 6 solidis conponat.' Ibid. Cutting off part
of the thumb is no cause to assume Lt bears similarity with
‘L.Baiu. IV,11,51.
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IS concerns severing the entire forefinger from the palm:
"81 totum éﬁboxigo pollice/ absciderit a palma, cum 10
8011d1s sonponat">7 L.Alam, LVII,52 likewlms is concerned
with the sscond digit discussed in L,Baiu. IV,11,§2, the
littlg finger: “Iglo minimo digito ita solvabtwr ut polex
[517.%58  L.patu, 1v,11,33 discusses cutting the two middle
fingers from the palm, Likewise, thore is a parallel in the
Lex Alamannorum., L.Alam. LVII, L8 also discusses cutting the

shole finger from the palm: ns1 totus [Ionsissiqus digitus/
& palma absci=zus fuerit, cun 6 solidis conponat."59 The
ring finger is included as one of the two mlddle fingers
discussed in L.Baiu. IV,11,§3, In the Lex Alamannomm,
however, ths ring finger is not discussed as a middle
tinger,.but as & separate diglt with its own name, anillaris
digitus. The corresponding law, L.Alam. LVII,5) gives: "Si

57Ib1d., p. 125, Proximo pollice is understood from
the previous law, LVII,43. Tho cross reference Schwind
nakes to L.Alan. LVII,ﬁB and lyl} -does not pertain directly
to L.Balu, IV,I1. It is true that both of these Alamannic
" laws concern injury to the forefinger, but thoy deal with
only part of it; that is, LVII,L3 is concerned with the
forefinger severed at the Lirst joint, and LVII,Ll, is
concernsd with the same finger severed at the gecond
Joint., L.Baiu. IV,11,82 is merely concernod with the
entire foreiinger; it says nothing about parts of that
Linger cut from the palm, .

5B81v1d,

59Ibid; Loned sgirus digitus is understood from the
provious law, LVil,ﬁb. Like othor Alamannic laws above,
thers is no parallel between L.Alan. LVII,U6 and 47 and
L.Baiu. IV,11,4$3 &s Schuind belioves. L.Alam, LVII,L6
concerns cutting the middle finger at tho Tirst joint;
LVII, L7 deals with cutting that finger at the second
Joint. Thesse two laws aro not discussed in the Lox Baiu,
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totum /Enillaris digltus, cun/ 8 /solldis conponat7, 60
Both L.Baiu. IV,1;,$4 and L.Alam, LVII,53 concern a finger
which nay be crippled (although not severed from the hand).
L.Baiu. IV,1l,4} requires & larger worgeld for a crippled
finger than for one severed because a crippled finger would
be a hindrance to bearing arms. 'g.w. LVII,53 also is
concernsd with a crippled finger, but it oxpli.citly
mentions that it is the middle finger: "Si quis autem
longissirum digitum sic placaverit /Sic/, ut exinde mancus
ait; ita ut conplicare non possit au?: soutum prenders aut
arma in terra propter i?.lum recipore, 12 solidos conpon-
at."®1 Like L.Baiu. IV,11,iL, L.Alam. LVII,53 concerns
the inability of & crippled finger to grasp weapons, that
1s, the incapability of grasping a shield or recovering
arms from the ground, No Bavarian law discusssd so far
shows as much similarity with the Lex Alamannorum as
L.Baiu. IV,11. g
(b) The philological similarity betwsen these laws

‘cannot be analyzed easily; the difficulty is due to the
graat nurcbher of words which rmst be inferred in the variocus

6ol'bicl. Anillaris digitus and cum solidis conponat
ars understood Iroz the previous law, LVII,L9. Although
Schwind believes L.Alem. LVII,L9 and 50 show similarity
with L.Bsiu. IV,1T, There is no conorcte svidence to sub-
stant{ate his assumption. L.Alam, LVII,L9 which concerns
cutting off the ring finger at the rirst joint, and LVII,
50 which concerns cutting off that finger at the second
Joint are not evident in L.Baiu. IV,11.

6l1p1d., p. 126.
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Alamannic laws discussed aiaove, especlally L.Alam. LVIIL,}2,
15,48, and 51,52 There 1a no aiffioulty in caleulating what
llttlg philological similarity there may be bstween L.Baiu,
IV,11,42 and {4 and L.Alam, LVII,52 and 53 respectively,
eincs, for all practical purposes, there is no or very
1ittle philologioal similarity between these two laws,
What similarity there may be between L.Alam. LVII,L2 and
_I:_.M..Iv,ll,u 1s based on only three words in both laws;
that is, three of five words (60 per cent) in L.Alam, LVII;
M'reappgu as three of nine words (33 per cent) in L.Baiu,
Iv,11,91, Unfortunately, this similarity is of 1ittle
consequence, since this 60 per cont of L.Alam. LVII, L2 is
not based on a singls noun or verb, but on the conjunction
2%, the preposition cunm, and the adjective duodecim,
Howsver, if the words which are inferred in L.Alam, LVII,
k2 are included in this comparison, the validity of this
philological similarity is greatly enhanced. As a result,
78 per cent of ths torms of L.Alan. LVII,L2 reappear as
exaotly the same percentags of thesc torms in L.Baiu.
Iv,11,51, The philological similarity between L.Alam.
LVIX,}5 and L.Baiu, Iv,11,§2 13 valid even without
including ths inforrsd words. 4ithout the inferred

words, 29 per cent of the terms of L.Baiu., IV,11,$2 are

62}; . .
ckhardt, Loges Alamannorun II, p. 52 is willing
to add only a fow Tnforrod words To thoso laws.



also used by L.Alsm. LVII,45; with the inferred terms, the
percentags increases to l;.l per ?ent. The addition of the
inferred words for L.Alam. LVIILB incraa:".ss the percentage
enly slightly as is true for L.Alam. LVII,51 &s wsll., The
Philological similarity of all four Alamannic laws discussed
here is stronger for the Alamannic laws early in the table
(above) as 1t is for the first two paragraphs of L.Baiu,
IV,1). The latter Alamannic laws a&s well as the last two
paragraphs of L.Baiu. IV,11 exomplify little or no concrete
philological similarity. '

(¢) The above quotations {1llustrate that L Baiu,
IV,ll §1 and L.Alam. LVIIL2 require a wergsld of twelve
solidi. The wergeld required in the other Alamax;nic‘lays
anly approximates the payment rendered in L.Balu. IV,11.

® & & # & '
) Lex Baluvariorum IV,12
De brachils transpunctis,

Lex Alamannorun LVII,31

(a) L.Bafu. IV,12 compensates for piercing the arm
abo;re end below the elbow: "Si quis alicui brachium suprea
oubi tun 1.:rsu1spux;ucerif:f cun VI solidis conponat; si ante
cubitun trenspunxerit, cum IIT solldis conponnt:."63 To
these {.njuries., two Alsmannic laws are parallel, LVII,3l
and 32, The first of these is L.Alam, LVII,3Ll which solely

63Schxind, p. 324.
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concerns the compensation for plercing the upper arm: ®Si
quis alium brachium super cubitum transpunxerit, cum 6
solidis conponat,"O The similarity of the first injury
described by L.Baiu. IV,12 and this Alamannic law are
striking: the concepts and the language of both laws are
i1dentical., Likewlise, there ars no other Germanic laws which
are ahgxilar to thess laws, and this is true as well for
L.Alam, LVII,32 discussed below. ' ‘

(b) 411 of the terms of _1;,_.@_._%. LVII,3)1 are absorbed
by the first half of L.Baiu, IV,12.

(c¢) Both laws require a wergeld of slx solidi.

Lex Alamannorum LVIX,32

(a) The mecond and last injury compensated by L.Baiu.
IV,12 concerns piercing tho arm before the elbow, and this
injury is also exprsssed by L.Alam. LVII,32. The latter
says: "Si anteb5 cubitum transpunxerit, cum 3 solidis
conponat.*® Like L.Alsn. LVII,3l above, L.Alam, LVII,32
contains the sams concepts and the identical language as
the second half of L.Baiu, IV,12,

(b) A1l of ths terms of L.Alam, LVII,32 are absorbed

6,“I:eh::'.un:x, p. 122,

6SSchwind corrects autent in his cross refersnce of
L.Alam. LVII,32 to ante whica agress with L.Baiu., IV,12,
Phe corraction is based on the rendering of subtus in Pact.
Alam, II,6 (VII,2 of Eckhardtts rovised edition), Lehmann
supplies =nts in his collation. Ibid,

66114,
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by the second half of L.Baiu. IV,12, .
(c) In addition, three s0l1di are required by both
lawa.
= ®* & © @
Lex Baiuvariorun IV,13

De nare,

Lex Alsmannorum LVII,15

{2) Compensation for plercing through another!s nosze
18 svident only in two laws, one each from the Alamannie
and Bavarian codes. The first of these laws is L.Baiu.
IV,13 which says: ®S{ quis alicui nasum transpunxerit, cum
VIIII solidis conpoxmt."67 The concepts of this law is
also svident in L.Alam. LVII,15, which says: "Si enim
nasus transpunctus fuerit, cum 6 solidis conponat,"68
Brevity, in addition to parallel econcepts, is a like
slsment of these laws, 59 .

67schwind, p. 325.
68Lehmann, p. 119.

695chuing believes thers 1s lsgal similarity bstween
L.Baiu, IV,13 and two other Alamannic laws, LVII,16 and 17.
Both of thsse Alsmannic laws ars not concernsd with
Plarcing the noss, but with severing part of all of the
nhoss from the face, Likswise, Schwindt!s citation of L.Sal,
XXIX,) and 1 (tbat is, Pact.Sal. XXIX,1 and 13) as well =aa
L.Rib. V,2 is also incorrsct. pact.Sal, XXIX,1l concerns,
&ong other injuries, cutting off the noss (nasunm mgutm),
and this is duplicated by Pact.Sal, XXIX,13 and __l;.__,
V,2 (nasum exouters). Bekbardt, Leges Alsmannorim II, pe
1&9, alco correctiy citss L.Rib, V,Z a5 & cross relferencse
to L.Alam, LVIX,15., It should be evident that these Salic
and Ripuarian laws are sinilsr to L.Alam, LVII,16 and 17,
but that they show no similarity with the Bavarian code.



- (b) The similarity betwsen the laws is quite high
philologically, since 76 per cent of the terminology of
L.Alam, LVII,15 appears as 66 per cent of the terminology
of L.Baiu, IV,13. In this calculation, transpungere of
L.Baiu, IV,13 is equated with transpunctum ssse of L.Alam,

LVII,15, although the latter is still counted as two words.
(¢) Yo agreoment.
* &8 % ® &
Lex Baiuvariorum IV,1l4

De aure,

L.Baiu, IV,1 is divided into four paragraphs. The
first paragraph of this law shows no similarity with any

law in the Lex Alamannorum. The thres remsaining paragraphs
are aimilar to L.Alan. LVII,B-10, and these paragraphs are
in sxactly the sams order as thsir corresponding Alamannie
laws appear in the Lex Alamannorum. The following table

-shows this relstionship:

L.Alam, L.Baiu,

LVII,B Iv.ul-jgz
LVII,9 Iv,1l,%3
LVII,J.O IV,lh.,§h.

Iex Alamannorum LVII,S
(2) L.Alam, LVII,8 and the two Alamannic laws which
follow concern injuries of the ear as doss the entire

L.Baiu. IV,1k, although only L.Alam. LVII,8 and L.Baiu.
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IV,1}4,82 concern the compensation required if the entire
ear is out fron the head. These laws ars apparently based
upon Pact.Sal. XXIX,1 and L.Rib. V,1.70 p.Batu, Iv,11,52
says: "Si guren alicui abasciderit, cum XX solidis conpon-
at.n™t 4 comparison of this law with L.Alsm. LVII,8 shows
obvious degrees of similarity, L.Alam. LVII,8 states: "si
quis aliquis sursm alterius absciderit et non sxsurdaverit,
12 s0lidls conponat."’? L.Baiu. IV,14,§2 and L.Alsm, LVII,
8 concern the ear corpletely severed from the head., In
addition, L.Alam, LVII,8 states and L.Baiu. IV,1,52 fmpliss
that the victim can still hear frém that side of the head
which lost an ear. Although L.Baiu, IV,14,$2 does not
atate that the ear iz not deafened (non exsurdars), this
may be concluded froxz the third paragraph of L.Baiu. IV,1l,
discussed with L.Alam, LVII,9 below. Hence, both L.Baiu.
Iv,1l,52 and L.Ala=. LVII,8 are solely concernsd if the
sar 1a severed from ths head, but ths victim 1s not struck
deaf,

{(b) Porty-two per cent of the terms or.;.gggg. LVII,
8 appear as 63 per cent of the terms of L.Baiu, IV,1l,$2,

{ec) Xo &graoment.73

Tcr, L.visig. VI,N4,3.

Msehwing, p. 325,

72Lehmann, p. 118,

Mpact.Alam, 11,3 (VI,1 of Eckhardt!s rsvised edition)

also eoncerns severing the ear from the head, and it
Tequires twenty solidl &s a wergeld, thereby agreeing with
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Lex Alamgnnorum LVII,9

(2) If the cut of the victim!’s ear is deep snough,
deafness results, Both L.Baiu. IV,1,$3 and L.Alsm, LVII,9
disouss this physical condition. L.Baiu, IV,1ii,$3 sayss
"S1 ewm-sic plagaverit, ut inde surdus fiat, cum XL solidis
ccnponut."'m Likewiss, L.Alan., LVII,S says in comparison:
"81 autem sic absciderit profundo et eum exsurdaverit, L0
solidos oonpomt.“75 Little explanstion is necessary since
the laws themselves clearly manifest identical concepts.
These laws are moderately similar to Pact.Sal. XXIX,1l.

(b) Sixty-four per cent of the terms of L.Alam,
LVII,9 reappear as 66 per cent of the words of L.Baiu.
Iv,14,83., Exsurdare of L.Alam, LVII,9 is squated as one
word, since it is basically thes same as surdum esse of
L.Batu. Iv,1,§3.
. (¢) The laws raquire a wergsld of forty solidi if
deafness results,

Lex Alammnnorum LVII,10
(a) To strilke the ear of another and to leave it
partly cut draws specizl attention from both the Alamannic

the pa?'ment rendsred by L.Baiu. IV,1,42., Pact.Alam., II,3
sayz: "Bt qui auriculanm simaverit, solvat solldos 20."

Ibid,, p. 22, Lohmannts edition uses the abbreviation sol,
Tor solidos; it is spslled out here. -

T4schuing, p. 326.
75Lohmann, p. 118,
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and Bavarian codes., Furthermore, this injury is discussed
by no other Germanic law. The fourth and last paragraph of
L.Baiu. IV,1 describes the required wergeld for a psrson
who 1a victimized by this injury: "Si aurem maculaverit, ut
exinde turpis apparsat, quod lidiscarti76 vocant, ocum VI
a0lidis conponat.®?’ L.Alam. LVII,10 presents a strong
parallel: "Si enim medietater aurem absciderit, quod
gg:ggg?s Alamanni diocunt, cum sex solidis conponlt."79

(b) Sixty-nine per cent of the words of L.Alam,
LVII,10 reappear as 6l per cent of the words of L.Baiu,
IV,1l,54. Ths use of scardi by L.Alam. LVII,1O0 and
lidiscarti by L.Baiu, IV,1,3l, both msaning to mangle the

ear, also links the laws as well,
(e) Both lawz rsquire a wergeld of six solidi.
« & # & &
Lex Bsiuvariorum IV,15
De labiis,

The title of L.Baiu. IV,15 is axbiguous, for it

T6see Kralik, NA, JOOCVIII (1913), 449, although he
incorrectly cites L.,ATan, LVIII as a cross reference to
lidiscarti, The reference should be to L.Alam, LVII,1O0,

s refersnce is cited accurately bg Baosecks, Goschichte
der dsutschon Sprachs, LIX (1935), 1

173chwing, p. 326.

78Heuning an incision or cuts See Schade, Altdeut-
sches WBrterbuch, I 5.8 p. 554. Cf. Brunner, Doutsche Hachts-

geschichkis, 1T, p.
79Lehn&nn, pe. 118, The italics are Lehmann's,




santainas not only compenszation for lips, but eyelids as
well, The law follows:

Labium subterius similiter conponat et palpebram
subteriorem simili modo, Si sic plagaverit, ut
lacrinam continers non possint, vel subterius labium
salivxs non continet, tunc cum VI solidis oonponat,

Superiorem vero palpebram vel supsrius labiuwm si
maculaverit, cum III solidis conponat,

Si quis alicul linguam abaciderit, oum XL solidis
wnpom\‘l:.8 Si autem alius intslligit, X asolidoa
conponat, 0

L.Baiu, IV,15 is divided into two paragraphs, and not three

as is indicatsd above. This so-called third paragraph is
an addition taken from MS Alt of Schwind'as edition of the
Lex Batuvariorun, It is included hsre solely because it
shows similarity with L.Alame. LVII,26. Furthermore, this
addition of MS Alt described not lipa or eyelids, but injury
to the tongue., The Lex Alamannorum contains laws which are
parallel to all five facial parts described by the Lex
Baluvariorun as well as many of thes conditions resulting
froa the Injury of thess parts, Since five Alamannic laws
(LVII,11-12, 18-19,26)8) are similar with L.Baiu. IV,15

as well as anong themselves, they are grouped under the
sans hoading and disocussed jointly with this Bavarian law,
No other Gormanic cods compensates for injury to these
parts, except Pact.Sal. XXIX,15 which compensates for the
loss of the tongus, and L.Visig. VI,l,3, which compensates

. 80senwing, pp. 326-327.

'BlThaso laws are not similar to L,Baiu. IV,15 in order
of their appearance within the AlamannIc cods.



for damaging the 1ips.

Lex Asmannorum LVII,11-12,18-19,26

(2) L.Adam, LVII,11 concerns disfiguring the uppsr
eyslid: "Si enim superior palpsbris maculata fuerit, ut
®luders non possit, cum sex solidis conpomﬂ:."82 This idea
12 alao evident in L.Baiu, IV,15,42 quoted above, but the
latter does not stipulate the physioal condition as L.Alan,
LYIX,11 does that the eyelid cannot be closed, L.Alan,
LVI1,12 concerna disfiguring the lower eyelid, but it
roquires twice the wergeld enacted for injury to the upper
oyelid, The law says: "Si enim subterior /palpebris/
maoculata fuerit, ut lacrime continere non possit, cum 12
Bolidis eonponat:."83 L.Baiu, IV,15,31 expresses a similar
1dea, and both laws add that due to this Injury the lower
8yelid cannot hold tears, Likewise, L.Alam, LVII,18
Soncerns injury to the upper lip, as & result of which the
toeth are expossd: "Si enim labiun superiorem aliculus
maoulaverit, ita ut dentes apparsant, cum 6 solidis
conponat,"84 1.Batu. 1V,15,92 contains this same ides,
but does not add that the teeth may appear. L.Alnm,

82 ohmann, p. 118.

83Ibid. Palpebris is underatood from the provioﬁs
daw, LVIY,TI, )

Bthid., P 120.
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LVII,19 describes injury to the lower lip whereby it is
unable to hold saliva: "Et /Tabium/ subteriorem, ut salivan
continere non possit, cun 12 solldis conponut.“85 Like~
wise, thers is a parallel of this law with L.Baiu. IV,15,%1,
which also adds that the lowsr lip cannot contain saliva if
it suffers this injury, Ths last Alamanniec law which is
sinilar with L.Baiu. IV,15 is L.Alan. LVII,26, which concams
the loss of a different part of the face not yet discusased,
the tongue: M"Si autem lingua tota abscisa fuerit, 4O solidos
conponat. Si auten media, ut aliquid intellegat, quod
loquitur, cum 20 solidis conponat."®® The addition to
L.Baiu, IV,15 in MS Alt of Schwind's sdition of the Lex
Baijuvarioruma pressents a strong parallel to this law as
does Pact.Sal. XXIX,1S.

(b} A11 of the Alamannic laws discussed here mani-
fest linguistic similarity with L.Batu, IV,15. In the
following calculations, maculatum esse of L.Alam. LVII,1l

and 12 is squated with maculare of L.Baiun, IV,15,32, but
naculatunm esse is still counted as two words. Similnrly{

abscisum esss of L.Alsm, LVII,26 i3 equated with aﬁscidero

of L.Baiu, IV,15 (additfon), but abscisum -esse is also

counted as two separate words, The msaning of mmaculare

varies when it is applied to different parts of the body:
851b1d. Labium is underastood from the previous law,

LV1I,18.
86Ibid., p. 121,
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it means to disfigure or mangle when 1t pertains to the eye
or li.p.87 The laws show that 57 per cent of the terminology
of L.Alam, LVII,11 constitutes 58 per cent of L.Baiu.
Iv,15,32. Likewise, 73 per cent of L.Alam, LVII,12 consti-
tute only 39 per cent of L.Baiu. IV,15,31, and this sharp
reduction in pesrcentage should be obvious since L.Baiu,
Iv,15,51 describes both lips and eyelids. The inferred
word palpebris is included in the percentage for L.Alam,
LVII,12., (If palpebris is excluded, 71 per cent of L.Alam,
LVII,12 reappears as 36 per cent of L.Baiu. IV,15,%1.)
Fifty per cent of the terms of L.Alam. LVII,18 reappsar
ax 58 per cent of L.Baiu. IV,15,32. Sixty-six per cent of
L.Alan, LVII,19 reappear as 29 per cent of L.Baiu, IV,15,31,
Like L.Alam, LVII,12 above, this reducsd percentage is due
to ths more inclusive nature (and theretore to the greater
length) of L.Baiu. IV,15,51. Labium, which is inferred
from L,Alam. LVII,16, is included in the calculation of
L.Alam, LVII,19. (If labium is excluded, 6ly psr cent of
L.Alam, LVII,19 reappears as 25 per cent of L.Baiu. IV,
" 15,%1.) Lastly, 57 per cent of L.Alam, LVII,26 consists
of 69 psr cent of L.Baiu. IV,15 (addition).
(c) Thers is no wargeld agz';ement among any of

B7Nierneyer, Mediae latinitatis lexicon minus, VII,

P. 62} defines maculare in very gonoral terms: To maim,

One example of the uss of maculare in & general sonas is
L.Alam. LVII,57: "Si autem intestinis maculatus fuerit, .

e «F Lehzann, p. 126,
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these laws except the forty solidl required by both L.Baiu,.
IV,15 (addition) and L.Alam. LVII,26 to compensate for the
loas of the entirs tongue. Nevertheless, there is a curious
Phenomsnon sxhibited by the laws: the Alamannic laws
described above raquire in every case (except ths first
part of LVII,26) twice the wergsld for all the injuries of
L.Baiu, IV,15. Where L.Bafu. IV,15,%1 requires six solidi
for the lowsr lip and the lower eyelid, L.Alam, LVII,12
and 19 require twelvs solidi; where L.Balu. Iv,15,%2
requires throe aolidiBa for the upper lip and the upper
syelid, L.Alam. LVII,11 and 18 rsquirs six solidi, Even
the sscond part of L.Baiu. IV,15 (addition) and L.Alam,
LVII,26 conform to this schema: the second part of L.Baiu,
IV,15 (addition) requirss ten solidi if speech ia partially
impaired, and the second part of L.Alam, LVII,26 requires
twsnty s0l1di for the same condition,
# # # %
Lex Bafuvaruorum IV,16

De dentibus,

Coxpensation for knocid.ng out testh is rendered by
L.Baiu, IV,16, and it says:

L ey

Si quis alicul sentem maxillarem, quem marchzandd?

BBHS sP of Schwind!s edition requires six solidi for
L.Baiu, IV,I5,$2,

891:ra15.k, UA, XXXVIII (1913), 584.



vocant, excusserit, cum XII solidis conponat.
Allos vero dentes si sxcusserit, unumnquemque cum
VI solidis conponat.

.t8§oquis aliquenm castraverit, cum XX solidis conpon-
Like L.Baiu. IV,15, the present Bavarian law is also divided
into two and not three paragraphs, This sesmingly thirad
paragraph is actually an addition derived from M5 Alt of
Schwind!s sdition of the Lex Baiuvariorum, and it is
included here only bscause it is similar to the Lex Alaman-
norum, The following table shows the relatlonship of the

laws in question:

L.Alanm, . L.Baiu.
LVII,22 Iv,16,51
LVII,23 Iv,16, 42
LVII,59 addition

The order of these injurles exactly parallels two laws in
the Pactus legis Salicas, that is, XXIX,16 and 17, which

compensate for injury to the testh and for castration
respectively. It is for this reason that L.Beiu., IV,16
(including the addition) to a greatsr sxtent and L.Alam.

- LVII,22-23, and 59 to a lesser extent are patterned upon
these Srlic laws,

;oz Alamannoria LVII,22

(a) The first paragraph of L.Baiu, IV,16 and L.Alam,
LVII,22 ars parallel, sincs both of these laws concern
Inocking out & maxillary tooth, and the maxillary testh

903ehutnd, pp. 327-328.
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ars, of courss, the upper testh. L.Alam. LVII,22 statea:
"Si autem dentem absciderit, quod marczan dicunt Alamanni,
cum 3 solidis conponat,”¥ Schwind bslieves a marchzand
1s & canine tooth,%2 whereas Loxer says it 1s a molar.93
Indeed, there would be groater difficulty in knocking out
& molar since it is located along the sides of the mouth,
For this reason, this specisl maxillary tooth may be located
in the front of ths mouth where it is easily exposed to
injury. Owing to the influence of L.Alam. LVII,23 (which
follows below) on L.Baiu. IV,16, the inclsors (front testh)
could not be maxillary teeth, and so the canins most
Probably is the special maxillary tooth described hers,
91Lehmnnn, pe 120. The italics are Lehmannfs.,
9ZScbwind, pP. 327, n. 2, Davoud-Oghlou, Histoire de

Jls Législation, I, p. 325 also believes the marczan is a
canine (dont ocoillére), although even he is not always

consistent since he &lso calls the marczan a molar (ibid,,
P. 234). J. Andreas Schmeller, Bayerisches WBrterbuch, ed.
G. Earl Prormann (Munich, 1872), I, col. Lol47 also says it -
is a canine (Bundszahn), .

Patthias Lexer, Mittelhochdeutsches Taschenulirter-

bueh, Lith ed. (Leipzlg, 189L), p. 156. Erallk, K, XXVIIX
TI§IB), 58L also bolieves thls tooth to be a molar as doea
Baeaecke, Geschichts desr deutschon Sprache, LIX (1935), 18,
E.G. Graff, Alibochdottccher cprachschatz oder Whrterbuch
der althochdeutscren Soracho (8éerliin, 10L0J, V, col,
Choossas not to translate a dens maxillaris into modern
terma, The usesfu) study of Torniid W. Arnoldson, Parts
of ths Body in Oldor Gormanic and Scandinavian (Lingulstic

udles In Gerranic, University of Chicago, 11; Chicago,
1915), pp. 34~36 does not include maxillary teoth as a
tlassification, That thsre is morc than one maxillary
tooth is evident from Ed.Roth. LII: "Si quis alii dontem
maxillsrem umm aut plures excusserit, psr unum denten
Conponat solidos octo.” Bluhms, p. 21.




Although neither law clearly defines what the maxillary
tooth 15, both laws single out this tooth (teeth) as some-
thing demanding particular attention, even apart from the
Temaining Alamannic and Bavarian laws which discuss injury
to other tuth.gl‘

(b) Although L.Alan. LVII,22 does not explicitly
define what marczan is, the term is cbviously another way
of spelling marchzand described by L.Baiu. IV,16,§1. In
addition, 66 per cent of the terms of L.Alam, LVII,22
constitute 62 per cent of ths words of L.Baiu. IV,16,41.

(iz) No agreement.

Lex Alamennorum LVII,23
(a) The second paragraph of L.Bafu. IV,16 and L.Alam,

LVII,23 are also sinilar, but their similarity is not as
evident as that between L.Baiu. IV,16,51 and L.Alam, LVII,
22, This is due to the greater number of Alamannic laws
and the lesser nucber of Bavarian laws which concern the
injury of ths teeth. Since L.Baiu., IV,16,$1 concerns the
maxillary teeth, 1t would seem the description of L.Baiu,

91“1‘hero are five laws in the Lex Alamannorum which
concern injury of the teeth: L.Alem. LVII,20-2L, L.Alem,
LV11,23 4is disoussed below with L.Baiu. IV,16,52, ~—The
reraining Alsrannic laws (LVII,20-21,2)) show no similarity
with ths Lex Baluvariorum, and all of these are concernsd
20lely with cormpensation of elither the upper or lower
testh (although ths upper teeth are in a general sense
maxillary teeth, too)., See n. 98 below. The only other
Bavarian law concerning teeth is VI,10 (sec below), which
may bs directly pattermed upon L.Baiu, IV,16,
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IV,16,42 pertains to &ll mandibular testh (that is, all the
testh of the lower jaw), including thoss lower front teeth
which should receive particular attention 811 their own. If
L.Baiu. IV,16,52 describes all the teeth from the lower jaw,
the front teeth and molars, for example, would bs compensstsd
equally, making this a rare phsncmenon for the lepes barbar-
orum, Since a missing front tooth is more apparent for
appearancs and mors necessary for eating than & missing
lolnr,gs the former would normally receive & larger compen-
sation than the latter. For this reason, the Bavariansg
must have compensated for the other teeth by oral laws
which wers themselves never promulgated as ius acrigtmn.%
There is a striking parallel to L.Baiu, IV,16,$2 in L.Alam,
LVII,32, and the latter says: "De alias /dentibus/ vero de
qualecumque excusserit, unaquemque cum solide uno conpon=
at, 297 Certainly, L.Baiu. IV,16,§2 and this Alamannie law
are sinmilar, but thes latter doss not compensate for all
the .rmining testh the viectim may lose. Although L.Alam.
LVII,20-21, and 2L ars not parallel to _g._B_ig. IV,16, they
oxplain that the front teeth, either upper or lower, must
&lzo be compensated if injured.98 For this reason, L.Alam,

D.D 95‘1‘!11: view is conveyed to.me by Dr., Bernard M. Platt,
. .So

VI, 396cr. Pact.Sal, XOX,6, L.Burg. XXVI,2, and L.Visig,
rale .

97Lahzunn, pp. 120-121, Dentibus is understood from
the previous law, LVII,22.

98y,.41am, LVIT,20: "SL enim aliquis alium wno hictu



LVIX,23 nust describs only those teeth other than the
maxillary testh discussed by L.Alam. LVII,22 and the front
tosth discussed by L.Alam, LVII,20-21,24. Since the simi-
larity betwsen L.Baiu. IV,16,32 and L.Alan. LVII,23 cannot
be questioned, the former must also pertain to &ll other
teeth excluding the maxillary teeth and the front teeth,
that is, molars and premolars, V

(b) Sixty-six per cent of the terminology (with the
inferred word dentidus) of L.Alam, LVII,23 reappoars as 80
per cent of L.Baiun, IV,16,§2.

(c) Xo agresment.

Lex Alamannorum LVII,59

(a) The addition to L.Baiu. IV,16 taken from MS Alt
of Schwind's editfion shows sgreement with L.Alam. LVII,S59,
since both of thess laws concern the componsatign exacted
for castration. Yet, the inclusion of this injury doss
not appear out of place with rendering for the loss 9r
testh, since the order of injurles described by L.Baiu.
IV,16 (including the sddition) conforms precisely with the
same contained by Pact.Sal. XXIX,16 and 17.99 L.Alan.

duos dentss superiores primas excusserit, cum 6 solidis
conponat.” LVII,21: "2t sivis una de ipsas duas excusserit,
ot sic cux 6 solidis corponat,” LVII,ZE: "De subterioribus
vero dusbus primas alicui oxcusserit, cwa 12 solidias, siout
uno iecto fecerit." Ibid.

99cr, L.Rib. VI.
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LVII,59 nays: "Si autenm castraverit, ita ut virilia non
tollat, own 20 solidis conponat."90 The similarity of the
laws 4 obvioua.ml '

(v) Pifty per cent of the terms of L.Alam. LVIX,59
are evident in the addition to L.Baiu. IV,16 as 75 per cent
of {ts total terminology.

(o) Both laws requirs a wergeld of twenty solidi,

* % ® % &
Lex Baiuvariorum IV,18

Ds ab equo profectis.

Lex Alarannorum LIX,1

(&) Forcefully l;mocki.ng a freeman from his horse is
8 crime described by thrse Germanic laws: Ed.Roth. XXX,
L.Batu, IV,18, and L.Alam, LIX,1. Although only L.Alam.
LIX,1 says that the frseman is lmocked off his horse in
.-ordor to steal ths anirmal, this may also be the reason for
the other two laws. Of ths two south Germanic lawsa
flhcuunod heres, L.Baiu. IV,18 1s shorter, and it follows:

"84 quis aliquem ds equo suo deposuerit, quod marachral14102

1°°Lohxunn, pe 127,

1015chyind belleves that L.Alam, LVII,58 and the
addition to L.Baiu, IV,16 are similar. There are no
grounds for making this assumption, since L.Alam, LVII,58
concerns outting off the entire genitalia,  There is no
law in the Lex Baluvariorum which concerns this offenss.

102y 1035k, 1A, TOOVIIT (1913), 583, and Brumer,
_D_outacm Rachtspgaschichte, II, p. éZS.
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vocant, cum VI solidis conponat."1°3 The greater length of
L.Alem, LIX,) makes it somewhat more difficult to compare
with L.Baiu, IV,18, L.Alam. LIX,1 states: "Si quis liber
liberum in via de caballo iectaverlit et eum tolluerit /sic/
de statim reddit in loco, addat ei consimilem et 12
st::lidos.":"m‘t That the laws are basically the game is evident
from the texts themselves, although L.Baiu. IV,18 does not
add that an additional horse rmust be rendered to the
victim, It s possible that Ed.Roth. XxxX105 15 the basis of
the south Germanic laws discussed hsere, since the OHG
marahworfin of this Lombardiec law is similar to marachfalli
of L.Baiu. IV,18, and that much of the terminology of this
1aw is also expressed by L.Alam. LIX,1.

{(b) No agresment.

(¢) No agresment.

1°3Sehuind, p. 329.

louL.hnAnn, p. 129. L.Alam. LIX,1 explicitly defines
that a fresman is the victIm of this crime, just as L.Alam,
LIX,2 (not included in this discussion) comcerns the same
orime with & freeworman as the victim. There 1s no parallel
bstwesn L.Baiu, IV,18 and L.Alam. LIX,2, since the former
makes no msntion of women. It should be noted, howsver,
that freewamen receive double the compensation freemsn
reosive for this cpiczs,

los"Do rarshworfin. S! quis hominem liberum de oaballo
In terra factaverit per quolibet ingenio iniquo animo,
octuginta solidos ei conponat; et si aliquam lezionem ei
fecerit, siocut in noc edictum adnexum ost, conponat,”
Bluhms, p. 18; the italics ars his, Cf. Ed,Roth. CCCLXXIII
which pertains to a slave quilty of this offenss.
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# & #  # 4%
Lex Baiuvariorum IV,28
De plags claudicationis.

Lex Alamannorunm LVII,é2

(a) The similarity of L.Baiu. IV,28 and L.Alam. LVII,
62 15 especislly close, since they not only contain the
sanme concept of compensating for lameness, but also use the
same Latin idiom. L.Baiu. IV,28 states: "Si quis aliquem
plagaverit, ut exinde claudus fiat, sic ut pes eius ros
tangat, quod tautrngilloé vocant, cum XII solidis conpon-
at,"197 19 this law, L.Alem, LVII,62 is similar, The
latter says: "Si quis autenm aliun in genuculo placaverit
[3;57, ita ut claudus permaneat, ut pes eius ros tangat,
quod Alamanni tautragil dicunt, cum 12 solidis conponnt."l.o8

The expression pes eius ros tangare is curious since

Tendering "to touch his foot on the dew" makes little sense,
In ths consideration that dew appears on the ground or on
low-1ying plants, the phrase probably means to touch (in
the senss of dragging) one's foot on the ground.1°9 In
106544 Kralik, KA, XOCKVIII (1913), 601-603, although
his reference to L.Balu. IV,27 should bo corrected to IV,28,

Cf. Baesecke, Geschichis der doutschen Sprache, LIX (1935)
19, and Schmgller, Baverisches WBrtorbucE, II,’col. 69,

1075chwing, p. 33h.
A081ahmann, p. 127. The italics are Lekmann's.
109544 Grim, Deutsche Rechtsalterthiimer, I, p, 131,




this way both laws are clsarly describing lameness of the
Toot.

(b) As the laws show, both possess the OHG tautragil
with no differencs in spaa‘.ling which has usually been the

case in other laws discussed thus far, and both laws as well

contain the Latin idiom discussed under heading (a) which
precedes and defines tautragil. In addition, 75 psr cent
of the words of L.Alam. LVII,62 reappear as 86 per cent of
the terms of L.Baiu. IV,28.

{c) The lsws alaso express additlional agreement since
both requires the same wergeld of twelve solidi.

* & # £ &
Lex Bailuvariorum IV,29
De interfections liberi hominis.

Lex Alamannorunm IX,1

(a) Both the Lex Alasmannorun and Lex Baiuvariorum

contain similar lsgislation compsnsdting for ths murder of
Iresmen. Laws from both codes, L.Esiu, IV,29 and L.Alam.
IX,1, explicitly stipulate that payment will be made
whethsr or not the slain freeman has relatives, Although
there are laws fronm several other Germanie codes which
also compensate for the rmrdsr of freemen, they make no
mantion of rslatives., It is for this reasson that the
aimilarity between L.Baiu. IV,29 and L.Alam. LX,l is
greatly increased, Nevsrtheless, the basis for thess laws
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may very well be Pact.Sal, XLI,1110 and L.Rib. vir.}*l of

the two south Germaniec laws discussed hers, L.Baiu. IV,29
1s less complex than L.Alam. LX,1, and it follows: "Si quis
liberum hominem occiderit, solvat psrentibus suis, si habet,
81 autem non habet, solvat ducl vel cul commendatus fuit,
dun vixit, bis LXXX solidos, hoc sunt CLX."112 mpe payment
of 160 s0lidi is made if the slain freeman dies with or
without relatives, This wergeld is also evident in L.Alanm,
LX,1 with slight modifications, The law follows: "Si quis
autem liber liberum occiderit, conponat eum bls octuaginta
80lidis ad filios suos., Si autem fillos non reliquid nec
hersdes habult, solvat eum 200 5011d1s,"113 This payment
of 200 s0lidi is only slightly different from that payment
required by L.Baiu, IV,29, We may assume that 160 solidi
ia the full wergeld to which is added a fredus of 40
#011d1,134  Although L.Alam. LX,1 contains a fredus in
N0ngy quis /Vero/ ingenuum Francum aut barbarum, qui
lege Salica vivit, occiderit, cui fuerit adprobatum, mallo-
bergo lsodi sunt, VIIIK denarios qui faciunt solidos CC
culpabilis iudicetur.," Eckhardt, Pactus, p. 15li, Vero is
glven within brackets in Eckhardt!s edition. -
Nlngy quis hominem ingenuum Ribvariwnm interfecerit,
200 solidos culpabilis iudicetur; aut si negaverit, cum 12

luret.® Beyerls-Buchner, p. 77. The sams wergeld is
¢vident in L.Burg. II,2.

11250pu4nd, p. 334,

113Lohnnnn, pp. 129-130.

lthoa ibid,, p. 106, n. 3. This two fold payment of
ths full wergeld plus forty solidi as a fredus is also evi-

dent in L.Alaom. XLV. Two Bavarian laws which are similar to
L.Alam, TLV are also discussed in this paper. Ses L.Baiu,
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addition to the entire wergeld, both laws do agree by
requiring the full price of a mants life if one 18 murdered
by another,

(b) Ths laws are also close philologically. As «
result, 50 per cent of ths terminology of L.Alam. IX,1
constitute 46 per cent of all the terms of L.Baiu. IV,29,

{c) Both laws require the full wergeld of 160 solidi
to which L.Alsm, LX,1 adds & fredus of LO solids,115

& & ® # =
Lex Baziuvariorum IV,30

De sorum feminis,

Lax Alamannorun LX,2
(a) Just as L.Balu. IV,29 and L.Alan. LX,1 compensate
for the murder of freexen, L.Baiu, IV,30 and L.Alam, IX,2

compensate for freewomsn., The two laws analyzed in this

- e e

IX,; and XVI,5 bslow.

. 15[, Alam, LX,1 is not modified by L.Alam. LY¥,3 which
says: "Medlus vero Alamannus si occisus Tuerif, 200 solidis
solvat eum parentitus.” Ibid., p. 130. L.Alam. LX,3 is
the only Alamsmnic law whicH mentions an ordinary Alamanmus
(msdius Alamannus), Edgar Holmes McNeal, Minores and
Medlocres In tne Germenic Tribal Laws (Columbus, 1905), p.
» cates That Dmeoius ALZCRNNUS @mo’ns no more than a
1iber Alamennus, that tae.ordinary Alamannus is & free
- Alamannus, 3, Rickerd SchrBder, Lehrbuch der deutschen
Rechtszeschichte, Lith ed. (Leipzig, 1302], p. 216, and
Eoerbard ¥, 0tto, Adel und FPreiheit im doutschon Staat des
Irithen Mittolalters. sStudien uber !LobIles! und NInIsteri-
alen (Loue Dsutsche Forschungen, Abteilung MitTelwlteriiche
Geachichte, II; Berlin, 1937), p. 150.
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paper contain unusual compensation far freewomsn; for various
erimes and abuses, freswomsn recsivs double the wergeld
freemen rocoive,116 and this is true for murder as well,

This unusual compensation for women is also evident in Pact,
Sa1l, xx1v,8137 and L.Rib. XII,1, but these laws require a
triple wofgald if freewomsn ars killed. No Alamannie or
Bavarian law discussed in this paper indicates why freswomen
rsceive doubls compensation, except for that Bavarian law
which draws our present attention, IV,30. Besidea describing
the erime of rmurder to which freewomsn may fall vietim,

L.Basiu. IV,30 also says that women receive double compen-

sation because they cannot defend themselves with wonpons.l18

This law says:

De feninis vero eorum, si aliquid de istis actis
contigerit, ocmia dupliciter conponantur, Et quia
femina cum &r=a defendere se nequiverit, duplicem
conpositionen acoipiat.

Si autem pugnare voluerlit per audaciam cordis sui

" sicut vir, non erit duplex conpositio aigs sed
aigut fratres eius ita et ipsa rocipiat, 15 )

" 16544 Davoud-Oghlou, Histoirs de 1la Législstion, I,
PPe 238 and 332. B

17ngy quis feninam ingenuam, postquanm coeperit infans
tez nabers, occiderit /cui fuerit adprobatum/, mallobergo
leodinta sunt, X{IVK denarios qui faciunt solidos DC
culpabilis iudicetur." =Eckhardt, Pactus, p. 92. Ths
brackets are inserted by Eckhardt.

N81pss view is also expressed by Ed.Roth. CCLXXVIIT.
Ses Brunner, Dsutsche Rechtsgoschichte, TI, p. 797.

llgschwind, pP. 335. Thore is no aimllarity as Schwind
Blleges between this law and L.Alam. LXVIII, Although the
latter also concerns rurdering a Iroowoman (as well as a
Treerman), it adds that this 1s done in secret. The secrecy
of the crime described by L.Alam., XLVIII is oruclal to the



This law states that if a freswoman wishes to defend her
rights by force of srms, she will be compensated as 1f she
were & man, that is, she receives single compensation. It
iz by being defendless in her own right that a woman receives
double compensation. L.Alam. IX,2 says that women also
receive double compensation, but does not add why this &s so,
This law &5 very brief since it slmply says: "Feminaa autem
sorum semper in duplun.”20 The double wergeld of both laws
i3 similar, but no corment can be made for the situation
governing double compsnsation, since L.Alam, ILX,2 does not
indicate why freewomen receive a double wergeld.

(b) No agreenment.

(¢) The laws ars also similar since both require

double compensation for freswoxen.

law itgelf, since if this happens, freewomen &rs to be
compensated by ths extraordinary payment of eightsenfold
wergeld (fraermen receive ninefold wergeld for tha sane
crime), Ses Lehmann, p. 108,

1201p44,, p. 130.

130



CHAPTER V
Titles V-VI

Title V

De liberis qui per mamum dimissi sunt liberi, quod frilatzl
vocant,

Lex Baiuvariorum V,1

Si quis libertum percusserit,

Lex Alamannorun LVII,1

(a) Striking another is not class-bound, sincs
Ireedmen and slaves as well as freemen could bs the victim
of this offenze, For this roasoﬁ, L.Baiu. V,1 which
concerns striking a freedman manifests similarity with
L.Alen. LVII,1, and it 1s also similar to L.Burg. V,2.2

—

L.Baiu, V,1 says: "Si quis eum percussit /Sic/, quod

lkralik, M4, JOOCVIIT (1913), 430, and Brunner,
Deutsche Rechtsceschichte, I, p. » n. 1O,

2"Qui libertum alismm percusserit, per singulos
dictus singulos semisses solvat, rmltas autem nomine solidos
IIII," De Salis, p. 45, Of. L.Visig. VI,4,3, Ed.Roth,
XLIII, and L.Sal. XXIII,1. aana
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puldslac3 vocant, cum medio solidis cénponat."l* The samse
orime is svident in L.Alam., LVII,1 which says: "Si quis
alium per iram percusserit, quod Alamanni Bulisla.c dicunt,
cum uno solido conpomt."s L.Baiu, V,1 does not add as
doss L.Baiu, IV,1 above or VI,1 bslow that this offenze la-
committed in the fit of anger. The similarity of this law
with thess two Bavarian laws cannot be mistaken, indicating
that L.Baiu, V,1 also concerns striking another in anger.
This asaumption 1a substantiated by the presence of pulislae
in L.Baiu, V,1 which means, of courss, to strike another in
anger.
{b) The laws contain the OHG pulislac as does L.Baiu.
IV,1 above, In addition, &} psr cent of the terms of
L.Alam, LVII,l reappear as §2 per cent of the terms of
L.Batu, v,2.°
(e¢) No agreement.
® & » & b
Lex Baiuvariorum V,2
Si sxnguinem effudsrit,

3Kralik, NA, XXXVIII (1913), 589-590, Cf. Brumer,
Deutsche Rechtsgeachichts, II, p. 6

bsenwing, p. 338.
5Lohm.nn, pe 116, The italics are Lemiann's,
6Firty-aight por cent of the terminology of L.Baiu.

IV,1 also appears as 6l psr cent of the terms of L.Baiu.
} L]
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Lex Alamannormm LVII,2
(a) If a wound is opmned by striking another and

blocd comes forth, L.Eziu. V,2 says that & freeman {under-
stood) 4s to receivs sighth and one~half saigas (saicas),
which ia squal to two trealisses, as the unrgeid: "Si el
sanguinem perfuderit, cum VIII saicas et semi conponat."!
L.Alam, LVII,2 is likewiss similar since it says: "Si sutem
sanguinem fuderit, sic ut terra tangat, conponat solido uno
st smia."a The laws ars obviously similar as heading ()
below also shows, '

(b) Linguistically, 46 per cent of the terms of
Alam. LVII,2 constitute 60 per cent of the words of

[ [ o)

+Baiu, V,2, In this calculation, fundsre of L.Alam,

LVII,2 is equated with perfundere of L.Baiu, V,2, Only

L.Baiu, V,1 employs perfunders, whereas L.Alam, LVIJ,2,
L.Baiu. IV,2 above, and L.Baiu. VI,2 bslow all use fundsre,
The use of effundere in the title of L.Baiu. V,2 need not
distort the use of psrfundere in the law itseir.?
{e) No sgrescent.
® & ® ® &
Yex Bajuvariorum V,3

'7Schsd.nd, pe. 338. PFor the saiga, sss Schrbder,
Zeitschrift flir Junmisatil, XXIV (190k4), 341-342,

BLahmnzm, p. 116,

9Sovanty per cent of the words of L.Baiu. IV,2
reappesar as the same psrcentage of ths tarms of L.Balu,
250 e



S§ manus infecerit et ita plagaverit, ut medicum inquirat,
vel sl venam percusserit.
Lex Alamannorun LVII,3
(a) L.Baiu, V,3 contains four offanses freedmen are
coxpensated for, but only two of these.ars similar to the
Lex Alunannormn.lo The first Alamannic law showing simi-

larity with L.Baiu. V,3 is L.Alam, LVII,3, but it is similar
to the third offense (exposure of the skull) described by
L.Baiu. V,3. This offense is also compensated by L.Baiu,
IV,i. Of the two Alamannic laws (LVII,3 and LVIII) which
ars similar to L.Balu. V,3, the third offense is discussed
first solely because L.Alam. LVII,3 appears before LVIII in
the Alamannic code. All of L.Baiu. V,3 is quoted here to
assist the discussion of the present and subsequent Alaman-
nic laws, The law follows: "Si in sum contra legem manus
;niecerit, quod infancll dicunt, vel si eum plagaverit, ut
propter hoc medium inquirat, vel sic ut in capite testa
appareat vsl venr percussa fuerit, cum solido et seml .
conponat.™2 The third offenss of L.Balu, V,3 describes
coxpensating for the skull which 1s exposed, and this
exposurs 1s probably caused by & blow such as that

100r the remaining two offenses which show no simi-
larity with the Lex Alarannormzi, the fourth and last
offense (which concerns compensating for a seversd vein)
is simidar to L.Baiu. IV,}4 and VI,3.

Ugra1ik, wa, XXVIII (1913), WL47-u48.

125chwind, p. 339.
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deacribed sbove by L.Baiu. V,1. Clearly, this law is
similar to L.ilan, LViI,3 which says: "Si enim percusssrit
eunn, ut testa appareat et radatur, cum 3 s0lidis conpon-
at."3 Although L.Baiu. V,3 does not include as does L.Alanm
LVIL,3 that the s}kull is scraped, it may be assumed that
this applies to L.Baiu. V,3 as well, since the skin of the
head is removed ir a violsnt way such as by a blow. Xo
other Germanic code contains this 1njury.u"

(b) Pifty-four per cent of the terminology of L.Alanm,
LVII,3 resppears as 20 per cent of the terms of L.Baiu, V,3,
The low percentage of L.Baiu. V,3 is explainable since this
law is three times tne length of L.Alam., LVII,3.

(¢) ¥o agreepent.

Lex Alamannorun LVIII

{a) Like L.Baiu, IV,3 above, L.Alam. LVIII is also
" similar to L.Batu. V,3. Both of these laws concern laying
& hand in the way of another thereby obstructing his path,
It-is the first offenss of L.Bziu. V,3 guoted above that
concerns obstructing the path of another, The similarity
of this law with L.Alam, LVIII is evident. The latter
states: "S1 quis liber liberunm in via manus inlecerit
contra ?.ege /[sic/ et eunn via contradixerit aut aliquid ei

13L°hmnn, Pe 116 .

n‘Thero is no similarity between L.Alam, LVIY,3 and
Pact.Sel., XVII,L as Eckhardt, Leges Alamannorun II, p. L8
belleves. See p. 87, n. 20 above.




tollers voluerit; cuwa sex solldis conponat.“15 The addition
of in via to L.Alan, LVIII does not distort the basic simi-
larity of this law with L.Baiu. V,3. The two laws discussed
hers as well as L.Baiu. IV,3 emphasize the 1llegality of
blocking anotherts path.16
(b) Likewise, 35 per cent of the terms of L.Alam.
LVIII constitute 23 per cent of the words of L.Baiu, V,3.17
(c) No sgreement.
® % % £ 4%
Lex Bajuvariorum V,k

S1 osse tulerit.

Lex Alamannorum LVII,L

(&) If & bone of the head is broken by a blow, L.Bdu.
V,44 raquires & wergeld of thres solidi for froedmen: "S{ in
oum talem plagan fecerit, ut exinde os tollatur de capite
vel de brachio supra cubitum, cum III solidis conpona‘l:."l8
This law also conpensates for a broken upper arm. Only the
- Tirst of these injuries can be found in .the Lex Alamannorun,
and this in L.Alam, LVII,L. The lattor says: "Si autem de
. capite ossum fractum de plaga tullerit /sSic/, ita ut super

. lsLahmann, p. 129.
16‘1‘h15 is true as well for L.Baiu. VI,3 below,
17Bighty-five per cent of the terminology of L.Baiu, -
Iv,3 and 23 per cent of L.Baiu., IV,L appear as 31 and 34
per cent respootively of the words of L.Baiu. V,3.

185chwind, p. 339.

136



137

publica via lata 2l pedis in scuto sonaverit ille ossus, ocum
& s0lidis conponat.”9 The similarity between these two
laws i{s slso expressed by L.Baiu. IV,5 described above,20
As & result, sl other laws which are similar to L.Baiu,
IV,S are sinilar to L.Baiu. V,l, except that the latter
deals with injuring freedmen. Thess other laws are notably:
L.Rib, LXXI,1, Ed.Roth, XLVII, and Pact.Sal. XVII,4-5.

(b) Thirty-five per cent of the torms of L.Alam, LVII,
I} appeax as ;3 per cent of L.Baiu. v, .22

(c) No agrsenent.

. s« & & # &

Lex Bajuvariorum V,5

Si cervells adparuerit,

Lex Alarannorum LVII,6

(a) Of the three conditions contained in L.Baiu.
V,5, two show sin!larity with the Lox Alamannorum. The
- third condition, which concerns 1llegally binding another
(and it x=ay be assumed with ropo),aa has no similarity

" 19Lehmann, p. 116.

zoﬂowever, thers is no similarity boetwsen L.Baiu, V,l
and L.Alsrm. LVIY, 31 as Schwind assumes, For a rofutation
of Schwind!s views, see p. 92, n. 29.

21z hty-eight per cent of ths terms of L.Balu. IV,5
appear &s 26 psr cent of the words of L.Baiu, v,t.

ZZInegally binding another with rops is also axpressed
by L.Baiu. IV,7: "Si quis ewn rfunibus ligaverit contra
legen, AII solidos conponat.! Schwind, p. 320, However,
thers is no similarity bstwoon L.Baiu, IV,7 and the
Alarannic code.



with any law of the Alamannic code, The firat of these two
canditions expressing similarity with the Lex Alamannorum is
similar with L.Alam, LVII,6, since both of them concern the
wergeld required if the brain is exposed, The basis of the
south Germanic laws compared hore is Pact.Sal. XVII,4 which
clearly describes the sxposure of the brain dus to & blow
to the head., L.Baiu. V,5 states: "Si quis eum percusserit,
ut cervella eius appareant, vel in interiora membra wvulner-
averit, quod hrevavunt23 dicunt, vel eum ligaverit contra
legen, cun VI solidis conponxt."ak The exposure of the
brain 41s ths result of a blow to the head, such as that
described by L.Baiu. V,4. L.Alam. LVII,6 which is similar
says: "Si autenm testa trescapulata /sic/ fuerit, ita ut
cervella appareant, ut medicus cum pinna sut cum fanone
cervella tetiglt, cum 12 solidis conponxt."25 This law

&s well describea the exposure of the brain, although it
clearly says that the brain appears becauss thes skull is
cut through (transcapulatum esse). L.Baiu. V,5 describes
this injury in rore general terms by saying that the skull

is struck (vulnerars).

(b) Thirty-two per cent of the terminology of L.Alam,

23kra1ik, na, OXVIIT (1913), W45-LL6.
ZhSchuind, PP. 339-340.

ZSLthxnn' pe 117. For transcapulatum esse and
fanéne, sse pp. 93-94, nn. 33 and 34 above.
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LVII,6 constitutes 28 per cent of the terms of L.Baiu. V,5,

(¢) Xo agrecmant.

Lex Alsmannorum LVII,SS

(a) The second condition described by L.Baiu. V,5
concerns payment for injury to the internal organs. The
description of this injury is also svident in L.Alam. LVII,
5. The latter says: "Si autem interlora membra vulneratus
fuerit, quod hrevovunt dicunt, cum 12 solidis conponat."26
Ho other Gerzanic law discusses this injury.27

(b) Kot 6n1y do both laws contain the OHG hrsvavunt,
but they also show Latin philologlical similarity., Here,
85 per cent of the total terminology of L.Alam, LVII,SS
1s svident as L0 par cent of the terms of L.Baiu, v,5.28
In this calculation, vulneratun esse of L.Alam. LVII,5S

is equated with vulnerare of L.Baiu. V,5, although the
former is stlll counted as two words.
(¢) No agresmant,
' # # # # #
Lex Bafuvariorum V,6
Si eum mancaverit,
26Ibid., P. 126. The italics are Lehmannt's,
Hreavovunt ol L.Alanm. LVII,5S is the same word as hreva-
Tcr, pact.Sal. XVII,6.
28, comparison of L.Baiu. IV,6 and V,5 shows that

71 per cent of ths terms of the former roappear as 48 per
cent of the terms of the latter.



Lex Alamannorum LVII,1l

(s) Like L.Baziu. IV,9 above, L.Balu. V,6 is also
sinilar to two Alamannic lawa, LVII,1l and 66. Although
L.Alam, LVII,1; is more descriptive than explanatory, it
still shows legal similarity with L.Balu. V,6, shows both
laws discuss the wergeld for ths loss of sight. L.Baiu.
V,6 says: "SI quis el oculum vel manun vel pedem sxcusserit,
eun X solidis conponat.”@9 This law describes in what
panner sight is lost: by tearing out the eyss. L.Alam.
LVII,1ll; does not indicats how sight is lost; it merely says
s0 without qualifying its description: "Si autem ipss visus
exit ot melus, L0 solidos conponnt."Bo Putting out one's
eye(s) described by L.Baiu, V,6 nay also be understood by
the general deacriptlon of the loas of sight in L.Alam,
LVii,il;, although the latter does not describe haw this is
dona.31 Beaides other Germanic laws already compared with
L.Batu, IV,9 sbove, Pact.Sal. XXIX,l nay be the basis of
the present Bavarian law, V,56, as uell.32

(b) Thers are no noteworthy terms in either laws
{1lustrating how ons is philologlcally similar to the

other. Por this reason, no percentage is supplied.

29$chuind, p. 340,

3°L0hmann, p. 119.

31Contrary to Schwind, there is no agreement between
L.Baiu, V,6 and L.ilaz. L\II 13. See p. 97, n. lLl; sbove
For = refutation oT Tohwind's views.

BZCI. Pact.Sal., XXIX,12.



{c) Yo agreement,

Lex Alamannorum LVII, 66

(a) Both L.Baiu, V,6 and L.Alam, LVII,66 spocify the

wergeld 4L a foot ia severed from the body. The latter
says: "Si totum pedom abaciderit, cum L0 solldis conponnt933
Nevertheless, there is no mention of compensating for the
loss of & hand in L.Alan. LVII,66 as there 1s in L,Batu,
¥,6. Although this has already been discussed under L.Baiu.
IV,9 above, repsating the main points could only supplement
the present discusalon, Nowhere In the Lex Alamannorum

ares there laws describing tho loss of & hand, since arms
and not hands are discussod by the Adlamannic codes For
this reason, there is no parallel with any Alamannic law
for severing the hand from the body described by L.Baiuw,
V,6.31‘ The sinilarity betwsen L.Baiu. V,6 and L.Alam,

LVII,66 i3 clearly apparent for the loss of a foot, both

33Lehnnnn. p. 128,

3“Th-ro {8 not (85 Schwind assumss) & similarity
between L.Alem, LVII,39, which concerns the compensation
for the Ioss of the lower arm, and L.Baiu, V,6. Sec pp.
97-98, n, 45 ebove for a rofutation of 3Schwind!a arguments.
LiYewise, there is no agrooment botween L.Baiu, V,6 and
L.Baiu. IV,10, although Schwind (p. 340, n, 2J believes
There 4. L.Bajiu, IV,10 concerns crippling anothser,
sither by rendering & blow with disablos, or by perman-
sntly breaking 2 bene. In addition, L.Balu. IV,10 does
not specily which part of ths body is cerippled, Although
asvering & hand or foot from tho body disables a persacn,
L.Baiu. IV,10 i3 too genoral s law to apply in conjunction
%1th The xore sxplicit L.Baiu. V,6. Soe L.Baiu, IV,10
discusssd under its own hoxding abovs,



of which may bs dramn from Pact.Sal. XXII,1.35
(b) Philologlcally, 63 per cent of the terms of L.Alam
LVI1,66 reappear as 38 per cent of the words of L.Baiu,.
v,6.3%
(¢} Ko agreerent.
® & & # =
Lex Batuvariormm V,7

De pollice et caeteris digitis, quomodo canponantur,

Injury to individusl fingers receives particular
attention by both the Alamannic and Bavarian codes, as is
already evident above in the discusalion of L.Baiu, IV,1),
The present Bavarian law, V,7, also concerns coxpensation
for the fingers, and it says:

S5 quis alicul pollicen absciderit, cun VI solidia
conponat,

At proximm 2 pollifce et nminimm digitum ZFbsci-
derit,/ cun tribus solidis conponat.

Bt nedignos duos /digitos/ cum duobus solidis

conponat, 1
To L.Baju. V,7, five Alamannic laws are similar. And’like
L.Bailu, IV,11 above, these iAlamannic laws are similar to

L.Baiu. V,7 in exactly the same order as they appear in the

-

35cr, pact.Sel. YXIX,20-11.

36, comparison of L.Baiu. IV,9 with L.Baiu. V,6 shous
that 71 psr cent of the Termlnology of the former consti-
tutes 77 per cent of the terms of the latter,

37schuind, p. 340, The sdditions of sbsciderit to
the sscond paragraph and digitos to the third paragraph are
Wnderstood frox L.3saiu. IV,II,;E and §3 respectively,
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Lex Alacannorum, with the exception of L.Alam. LVII,52.
This relationship is expressed in the following table:

L.Alan. L.Baiu,
LVII,h2 VeT7,381
LVII,}15 and 52 v,7,42
LVII, L8 and 51 V,7,43

There 1s no essential difference between L.Baiu. V,7 and
IV,11, except that the latter is similar to one other
Alsrannic law, LVII,53. There is &lso no difference betiwesn
L.Baiu, V,7 and VI, 7, which ig discussed under its owm
heading below, The basis of these Alamannic laws, and
subsequently of L.Baiu, V,7, is in all likelihood, Pact.
Sal, XXII,I;,,6-7.38 Because five Alamannic laws are similar
with L.Baiu. V,7, &ll five laws are discussed jointly.

Lex Alamannorum LVII,L2,45,48,51-52
(a) L.Baiu. V,7,51 concerns cutting off another's

thumb, and it is similar with L.Alam. LVII,42 which sayas:
"Si autem totwum /pollice absciderit/, cum 12 /solidis
conponlﬂ."Bg Likewlse, two othsr Alanmannic laws, LVII,
k5 and 52, are simtlar to the second paragraph of L.Baiu.

3Brne relationship betwsen these Salic laws and the
laws analyced hers is illustrated in a chart and includsed
in the discussion of L.Baiu. Iv,1l1 above.

39L0bnann, p. 12k, TPollice absciderit and solidis
conoonet ars understood from tho previous law of the Lex
flamannorur, LVIL,L1. There is no similarity between L.Alam,

INII,LY and L.Balu. V,7,51 a5 Schwind assumes, See p. 102,
n. 56 aboves.




V,7, which concerns ths compsnsation for severing the entire
forefinger and little finger from the hand. L.Alam. LVII,
45 concerns the compensation for severing the forefinger:
"Si totum /oroximo pollice/ absciderit a palms, cum 10
solidis conponnt.“ho L.Alan, LVII,52 may have been added
to L.Baiu. V,7,§2 following the influence of L.Alam, LVII,.S,
since all the Alamannic laws which are simlilar to L.Baiu,
V,7 are taken fron the Lex Alamannorun in order of their
appearance within that code. L.Alan, LVII,52’+1 compensates
for cutting off the little finger: "Illo minimo digito ita
solvatur ut polex /sic/."#2 It, too, s similar to L.Balu.
V,7,82 quoted above. The last two Alamannic laws, LVII,\ 8
and 51, are sinilar to L.Baiu. V,7,33, which concerns
compensating for the loss of the two middle fingers.
L.Alam, LVII,}8 likewise concerns the loss of that finger
simply called the niddle finger. This law says: "Si totus
/Tongissirus digitus/ a palma abscisus fuerit, cum 6 solidis
conponat,"t3 The other middle finger compensated by L.Baiu,
L05pi4., p. 125, Proxino pollice is understood from
the prevlious law, LVII,Lh3. For & rerutation of Schwind's
contention that L.Alam, LVII,L3 and L are similar to

L.Batu, V,7,32, Sec p. 103, n. 57 above whore these Alaman-
nic laws are discussed with L.Baiu, iv,11,32.

hlL.Alan. 1LVII,52 is discussed out of order bocause
of 1ts sTmWarity with L.Alam., LVII,L5.

b2n 4,

h3Ibid. Loncisairms digitus £s understood from the
provious law, LVIi,Lk6. Soo p, 103, n., 59 above for a
refutation of Schwind!s views that L.Alam. LVII,L46 and L7
show sinilarity with L.Baiu. V,7,{3.
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V,7,§3 is the ring finger, and this is also discussed by
L.Alam. LVII,51. The latter seys: "Si totum /anillaris
digitus, cug? 8 liolidia conponaﬁ?."h& There are in total
five Alamannic laws showing similarity with all three para-
graphs of L.Baiu. V,7. The proximity of the legal technique
of L.Baiu, V,7 and IV,11l will also be evident below in the
discussion of L.Baiu. VI,7.

(b) The philological similarity betwsen L.Baiu, V,7
and these five Alamannic laws is difficult to calculate, as
it is for L.Bafu. IV,11 above. This is due to the large
number of words which nust be inferred in four of the five
Alarannic laws discussed hers. Nevertheless, the following
percsntages result, Sixty~-six per cent of the terminology
of L.Alam, LVII,L2 appears as the same percentage of L.Balu,
V,7,%1. Likewlss, 55 per cent of the terms of L.Alam,
LVII,}45 reappear as 50 per cent of L.Baiu. V,7,52, although
only 29 per cent of ths terms of L.Alam. LVII,52 (which
contains no inferred words) constitute & mere 18 per cent
of L.Baju. V,7,{2, The last two Alamannic laws, LVII,}8
and 51, nanifest 1littls philological similarity with L.Baiu,
V,7,83, since the latier contains a general term of the

" two middle fingers (mediani duo digiti) and L.Alam, LVII,

Lhrysd, Antllarts dimitus and cum solidis conponat
are understood Irom tho previous law, LVII,[J. Thoro 1s
no sizilarity between L.Alarm. LVII,LS and 50 and L.Balu,
V,7,%3 as Schwind belioves, See p. 104, n. 60 aboVe Ior a
refutation of Schwindla views.




;8 and 51 explicitly describe the middle fingors as the
longest finger (longissirus digitus) in the former and the

ring finger (anillexis digitus) in the latter.!> Both

L.Baju, V,7 and 21} of the Alamannic laws discussed here

containing verbs employ abscidere or abscisum esse. They

do not uss the alternate form abscindars or precidore.u6

{(c) Xo agreensnt.
# ®# € & #
Lex Baiuvariorum V,8

De plaga claudicationis,

Lex Alarannorun LVII,62

{a) Preedrmen also receive compensation if they are
lared by anothsr as is described by L.Baiu. V,8. For this
reason, this law is similar with L.Alam. LVII,62, L.Baiu,
V,8, which is closely parallel to L.Baiu, IV,28, says: "Si
quis eun plagaverit, ut exinde claudus permaneat, sic ut

pes eius ros tangat, cum VI solidis conponat."u7 L.Baiu,

hs?irty per cent of the terms of the first three para-

graphs of L.Baiu. IV,1l are svident as 75 per cent of the
words of L.Balu. V,7. There is no similarity between the
last two psragraphs of L.Baiu, IV,1l and L.Baiu. V,7,

uéTho use of preocidere in the Lex Baluvariorum is
svident from only one cavarian law, I,13, whore LIt moans to
separate. Ses Schwind, p. 268. Although abscidere would
nor=ally be used before vreciders, the latTer should not be
ruled out as a verbdb infrequently used, since MS Bb of
Schwindts sdition of the Lsx EBaiuvariorum uses praoscideres,
& sixpls cozbination of preciderc and abscidere,

Wirbia., p. 301,

U6
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Vv,8 does not specify in what part of the leg the injury
occurred, since a lamed leg may be caused by injury to the
thigh, lower leg, or knee. That the physical condition
described by this law is the result of mayhem is evident by
its comparison to L.Alam. LVII,62, which presents a strong
case in point. L.Alam, LVII,62 states: s quis aiten aliunm
in genuculo placaverit /sic/, ita ut claudus permaneat, ut
pes sius ros tangat, quod Alamanni tautragil diocunt, cunm
12 s0l1dis conponat.”™8 Although the OHG tautragil
supplied by L.Alam, LVII,62 and L.Baiu. IV,28 is not
conteined in L.Bafu, v,8, the injury described by the latter
is wralstakasbly the same as that described by L.Alam. LVII,
62. This is espscially evident in the Latin idiom pes eius
ros tangare which neans to drag one's foot on the ground,
that is, to be 1&me.u9 Tautragil rnay be excluded from
L.Baiu, V,8 sixply because this law is so very slmllar to
the former L.Baiu, IV,26; hence, to know one is to know
the other. L.Baiu, VI,ll‘(discussed below), which compen-
sates for lamesness to slaves, does employ the OHG tautragil,
(b) Pifty-eight per cent of the worda of L.Alam.
LVII, 62 constitute 78 per cent of the terms of L.Baiu.

UBLetmann, p. 127. The italics are Lehmann's,

u9Sae the erplanstion of this idiom in the discussion
of L.Paju, IV,28 above. Cf, Grirm, Doutsche Rochtgalter-
thilzer, I, p. 131.




v,8.50
(c) Ko sgreement.
« & ® & &
Lex Baiuvariorun V,9
De interfections liberti hominis,

Lex Alamsnnorum LX,1
(a) L.Baiu, V,9 concerns the compensatlon for killing

a fresdrman. It says: "Si sum occiderit, conponat eum
domino suo sum XL solidis," The inclusion of this law
into title V completes the offenses to which freedmen could
£211 victim, This law is an apparsnt addition to the Lex
Baiuvariorun, lnowing the naturs of the other offenses to
which freecdmen may suffer, and it is also parsllel to
L.Alam, LX,1, which has already been discussed with L.Baiu,
IV,29 above. Although L.Alan. LX,1 concerns the killing of
another, the victim it describes is & freeman: "3i quis
auten liber liberum occiderit, conponat eum bis octuaginta
s0lidis gsd filios suos, Si sutem filios non reliquid nec
heredes hsbuit, solvat eum 200 solidis.">2 Unlike L.Alam.
1X,1, L.Baiu. V,9 doss not spscify the compensation for
the slain freedman who has no relatives, Such an incusion

SoLikeuise, 71 per cent of the terminology of L.Baiu,
IV,28 reappears as 83 per cent of L.Baiu. V,8, I

slScb\d.nd, r. 3.

52p shmann, pp. 129-130.

8



would be ordinarily understood by referring to L.Baiu. IV,29
to which the present Bavarian law is similar, Nevertheless,
the similarity of L.Baiu. V,9 and L.Alam. LX,) cannot be
miastaken, although there is an obvious class distinction
betwesn the freedman of the former and the freeman of the
latter,

{b) Philologically, only 18 per cent of the terms of
L.Alam. LX,1 are evident as 50 per cent of L.Baiu. v,9.53

{c) ¥o asraemant.5h

53Houever, only 11 per cent of the words of L.Balu.
IV,29 reappsar &s 30 per cent of the words of L.BaTu, V,9.

shAs would be expected, there 1s no wergeld agreement
between L.Bziu. V,9 and L.Alanm. IX,l. Howsver, attention
should be Toctused on another wergeld relationship: this one
is between L.Baiu, V,9 and L.Baiu. IV,29, and it presents
a problem. Zs stated in the introduction, froedmsn receive
one~half ths wergeld freemon receive., This is not evident,
however, in L.Baiu. V,9. A corparison of the wergeld
required by The presant Bavarian law which concerns freed-
ren snd L.Baiu, IV,29 which concerns freemen and to which
L.Baiu. V,§ {s sizilar shows that the former requires not
one-half the wsrgeld of the latter, but one-quarter. This
apparent discrepancy may be explained if we conslder the
person to whom the wergeld is paid when a freedman is killed,
Tbe law =ays that forty solidi gre paid to the Ifreedman's
raster, and not to his relatives. That the naster of the
freedrmsan (and wes rmst prefix the word "former".to mastor)
is cozpensated rather than the freedman's rolatives indi-
cetes thet the tonds of gervitude of the previous master-
slave relationship is not completely severed once the slave
is manumitted. This view is also upheld by Dollinger,
Classss rurales, p. 238. lNevertheless, this does not
JegTsTate agalnst relatives who would normally be compen-
zated for a slain freedman. For this reason, it may be
assuzsd that the forty solldl paid to the former master
represents only half of the total wergwld. The other half,
thereby making a total of eighty solidi, 1s paid to the
freedmsnts relatives, Dahn, K8nige, IX, 2, p. 156, and
Davoud-Cghlou, Histoire deo la LarlElation, I, p. 229
surprisingly accept tnIs_Ihqua;Ity’wItuout question,
Pustel de Coulanges, "De l'inegalits du worgeld dans les

L9
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Title VI

Do servis, quomodo conponantur,

Lex Baluvariorum VI,1l

Sl Quis servum percusserit,

Lex Alamannorum LVII,1

(a) Title VI of the Lox Baluvariorum is introduced
by a law which compensates for a slave struck by another in

the fit of anger, juat as the first laws of titles IV and

lois franques,™ Revue historique, II (1876), 479 is the
only authority I have Iound wnich correctly gives the ratio
of 1 (160 solidi, freoman): 4 (80 solidi, freedman): %+ (40
solidl, slave). Cf, Brunnor, Deutsche Rechtsgeschichte, I,
P+ 359, Without the additional componsatlon to the Ireed-
man's relatives, it would have to be concluded that for
freedmen the former master-slave rolationship is & far more
inherent characteristic for their class than is the blood-
foud, Without the bloodfeud and the nocossity of rendering
wergold for offensss, thers would be 1ittls nesd to pro-
mulgate laws, since the lepes barbarorum are essentially
wer;0ld laws explicitly deslgned with tho sole intont of
tomponsating for the bloodfoud in a peacoful manner, The
leges barbarorwn aro not written to eliminate the sense of
vendetta the relatives of a2 victin would ordinarily feel,
but to provent the bloodfeud from perpotusting injustice to
another victim, Thore would be no guaranteo t hat the rols-
tives of a freednan would rofrain from avenging murdor
unless the wergeld was also rendsrod to them to compensats
for his loss. Seo J.M. Wallace-Hadrill, The Long-ﬂnirad
Kings and other studies in Frankish history (Tondon, 13962),
P. 1297 L.ilan. XVI doos roquire oighty solidi for the
death of Treedten. Soo Lohrmann, p. 79. This apparent
discrepancy is also truo for theo worgeld roquired if a
slave is killod, Por this, seo L.Balu., VI,12 bolow, Here,
too, the wergold ahould be twice tho payment specificd by
this law, and this i3 espoclally valid since the victim
described by L.Baiu, VI,12 is a slave, thereby under the
direct jurisdIctlon of his masater,
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and V compensate for freemsn and freedmsn respectively if
they are also similarly struck. L.Baiu, V,1 says: "Si quis
servun s&lienun per iram percusserit, cum tremisse conpon-
at."55 1.Batu. VI,1 is parallel to L.Alam. LVII,1, although
this Bavarian law shows considerable similarity with L.Rib.
xx,1,°® L.Burg. V,3,%7 and Ed.Roth. LXXVII. L.Alam. LVII,1
states: "Si quis alium per iram percusserit, quod Alamanni
pulislac dicunt, cun uno solido conponat.“58 The OHG
pulislac, evident in this Alamannic law, need not be added
to L.Baiu. VI,1 since this law closely parallels two former
Bavarian laws, IV,l and V,1. The conditions of both L.Balu.
V1,1l and L.Alam. LVII,l are similar, even without the
addition of pulislac,

(b) In sddition, S7 psr cont of the terms of L.ila=.
LVII,1 reappear as B0 per cent of the words of L.Baiu,
v1,1.59

(c) No agreenment.

ssscbulnd, p. 342.

56"81 ingenmuus servoe ictu percusserit, ut sanguis
non exeat, usque ternos colpos singulos solidus conponat;
aut s} negaverit, cum 6 iuret." Beyerle-Buchner, p. 82,
Cf, L.Rib., XXIV, and L.Visig. vI,h,l.

57“Qu1 servum alienumn porcusserit, per singulos
ictus singulos tremisses solvat, multae autem nomine
solidos III." De Salis, p. L45.

SBLehnxnn, p. 116, The italics are Lehmann's,

59Porty-tuo por cont of the terminology of L.Baiu.
IV,1 reoccurs as 50 per cent of L.Baiu. VI,1, -
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®* ¥ & & &
Lex Bafuvariorum VI,2

S sanguinem fuderit.

Lex Alamannorun LVII,2

(&) The present Bavarian law (VI,2) describes a wound
which spills blood, and this injury may be the result of
that offenss contained in L.Baiu, VI,l. L.Baiu. VI,2 simply
says: "Si sanguinenm fuderit, medium solidus donet,"60 7o
this law L.Alam, LVII,2 is similar: "Si autem sanguinem
fuderit, sic ut terra tangat, conponat solldo uno et

aanis."61

The obvious sinmilarity of both laws dlscussed
here is not distorted by the added description on the part
of L.Alan., LVII,2 of blood dripping on the ground, The
legal technique of both laws could hardly be any closer.
The basis of these laws, and particularly of L.Baiu, VI,2,
may well be L.Rib. XXI,2 and XxV.52

(b) The philological similarity of the laws indi-
cates that 38 psr cent of the terms of L.Alam, LVII,2
constitute 83 per cent of those terms of L.Balu, v1,2.63

In this coczparison, medius of L.Baiu. VI,2 and semis of

605cbwind, p. 342,

1 otmann, p. 116.

82¢e. Pact,.Sal, XVII,3.

63A comparison of L.Baiu,. Iv,2 and VI,2 shows that

56 per cent of the terms ol the former appesar as 83 per
c¢ent of the latter,
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L.Alam, LViI,2 are squzted as ths same term.
{(c) Yo agresmert.
s # £ ® &
Lex Baiuvariorum VI,3

Si manum intecerit,

Lex Alamannorunm LVII,3
(a) Of the four offenses described by L.Baiu. VI,3,
only the first eand the second in order of appearance are

similar to the Lex Alamannorum, For this reason, L.Baiu,

VI,3 parallels L.Eaiu. V,3 which also describes four
offenszes, &nd of which two (the first and third) are similar
with the Alarannic code., The second offense of L.Balu.
VI,3 is discussed first bscause the Alamannic law to which
it is similar (LVII,3) precedes the appearance of ths other
Alamannic law in the Lex Alamannorum (LVIII) which also is
similar with this Bavarian law. The entire L.Baiu. VI,3

is presented here: "Si in eo contra legem mrancéh‘ fecerit
vel in capite plagam, ut testa appareat vel vena percussa
vel plaga tumens fuerit, cum I solido conponat."65 The
second offense of L.Baiu. Vi,3 concerns a blow delivered
to the head resulting in the exposure of the skull., This
condition 1s sinilar to L.Alan. LVII,3, which states: "sSi

enim percusserit eun, ut testa appareat et radatur, cum 3

Sixraliy, XA, XOVIIT (1913), LL7-LL8.
655chuind, p. 33



solidls conponat,m66 L.Alam, LVII,3 also is similar with
L.Baiu, IV,L and V,3 below, but neither of these Bavarian
~laws nor the pressnt one specifies that the skull is scraped
by a blow. As is already indicated in the discussion with
L.Baiu, IV,L; and V,3 above, scraping the skull is poassible
since the blow delivered to the head was rendered violently,
perhaps removing part of the flseh and theradby resulting

in the exposure of the a}mll.67

(b) The philological similarity betwsen the laws

would be greater if L.Bziu, VI,3 described only one injury
instead of four. MNevertheless, 46 per cent of the terms

of L.Alan, LVII,3 reappear as 24 per cent of L.Baiu, VI,3.

(¢) No agrssmsnt.

Lex Alazanrnorun LVIII

(a) L.Alam, LVIII is essont.illly concernsd wlth.
forcibly obstructing the paasage of another: "Si quis liber
1iberum in via rmanus intecerit contra lege 51_07 et sum
via contradixerit aut aliquid el tollere voluerit, cum sex
solidis conpcnnt.“68 Although taking the property of
anothsr which is also contained in this law is not described

66Lah:um, p. 1316,

67Kenolaca1ni of L.Balu. IV, which is the equivalceat
of the eXposure ol tho slull in 01d High German does not
appear in tae prosent Bavarian law. Cf, Kralik, NA,
XXVIII (1913), Ll:8-LL9. =

68Lohmxnn, p. 129,



by L.Baiu, VI,3, the basis concepts of L.Alam, LVIII and the
first offenss of L.Eziu. VI,3 closely resemble each other.
L.Baiu, VI,3 does not clearly specify what cormmitting infanc
means, but a cozparison of this term with L.Baiu. IV,3 and
V,3 above (which erploy infanc) indicate that it means to
1ay one's hand in the way of another, thereby obstructing
passags. This sarme idea i1s svidont in the title of L.Baiu.
VI,3: Si manus iniecerit. The use of infanc in place of

the Latin equivalent is an indication that this law is
closely patterned upon previous Bavarian laws, IV,3 and V,3,

{b) The laws indicate 1little concrete philological
similarity because of tha greater length of L.Alam. LVIII.69

(e) No agreezsnt,

® B &8 x &
Lex Baluvariorun VI,
Si ossa tulerit.

Lex Alamannorun LVII,L

() Both L.Baiu. IV,5 and V,} describe the required
wergeld for breaking a bone of the head and of the upper
arm, Although L.Bsiu. VI,} does not specify what part of
the body suffers a broken hone, the head is obviously meant
by comparing this law with the laws which precede and follow
it n title VI, laws which are primarily concornod with the
head. In this respsct, the present Bavarian law, Vi,

69Houovor, 5l per cent of tho terms of L.Baiu. IV,3
Teappear &s 26 per cent of the torms of L.Baiu, VI,3.
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differs from L.Baiu. IV,5 and V,l because it makes no
mention of a bone broken from the upper arm, 10 L.Baiu. VI}
says: "Si in eo talen plagan fecerit, ut exinde fracturas
osswa /sic/ tollat, cum solido et seml conponat."7l L.Alanm,
LVIL} is sim!ilar to L.Baiu. VI,4, and it says: "Si auten
de capite ossum fractun de plaga tullerlt zgic7, ita ut
super publica via lata 2l pedls in scuto sonaverit ille
ossus, cum 6 solidis conponat."72 Although L.Alan, LVII,
l; intensifies the injury it describes by an elaborate
measurement of the size of the broken bone, it contains
essentlally the same concegt as that expressed by L.Baiu.
VIi,lis There are few laws which are similar to these laws
in other Gerrmanic codes, with the exception of L.Rib.
XXII and XXVI which corpsnsats if a freeman (the former)
or a slave (the latter) brsak a bone of & slave.73

707t 55 the contention of Schwind that L.Balu. Vi,h
cozpensates for the upper arm. Ho indicates This by
citing L.Alen. LVII,31 as & cross reference to this
Bavarian Taw, It has already been indicated why Schwind's
reference to L.Alam, LVII,31 1s untonable for L.Baiu, Iv,5
and V,l:, but Tt7I3 rors unconvincing for L.Baiu. VI,l.
Schwind!s reference to L.Alam. LVII,31 is unconvincing for
two reasons: (1) theres Is no reason to assune in the first
place that a bone of the unper arm is broken (although a
bone of the head can be assuned), and (2) as is already
indicated in the discussion of L.Balu. IV,5 above, L.Alan,
LVII, 31 concerns plercing through the arm, quite differont
from simply breeking a tone of the arm.

Mschuind, p. 343.

72Leh:nnn, p. 116.

730ther laws which are similar to the correspondin

L.Baiu, IV,5 and V,L are slightly similar to L.Baiu. VI,l.
Cf. Zd.Both, LYMVIII-LXXIX and L.Visize VI,L,I.7



(b) Twenty-ssven per cent of the words of L.Alam.
LYII,L are evident as Ul per cent of the terms of L.Baiu.
VI,h.7u
(¢c) No agresment.
#® ®# ®# #
Lex Baiuvariorum VI,5

Si cervella adparuerit,

Lex Alazannorun LVII,6

(a) L.Baiu. VI,5 doscribes three injurles, but only
the first two of these are asimllar to the Lex Alamannorum,
The first injury compensates for a blow which results in
the appearance of the brain, and in order for the brain to

be exposed, & bone of the head has to be broken away. As

a result, this law 1s an extension of the previous Bavarian

law, VI,4. A1l of L.Balu., VI,5 1s quoted here: "Si eum
plagaverit, ut cervella appareant vel in interiora membrg
vulneraverit, quod hrovnvunt75 vocant, et si1 eum tantum
cederit et turnaverit, usque dum sum senmivivum relinquat,
hoc cum ITI solidis conponat."?® This first injury of
L.Bafu, VI,5 is also contained in L.Baiu. IV,6 and V,5,

7h£ corparison of L.Baiu, IV,5 and VI, indicates
that 38 psr cent of the terms of the former appear as the
sars percentags of the latter.

15500 Kralilk, MA, XEXVIII (1923), L5, although he

mistakenly refers to L.Baiu. VI,6 in place of VI,S, wvhen
describing hrevavunt,

76Schwind, pp. 343-34l.
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both of which show aimilarity with L.Alam. LVII,6, and all
of these laws are based on Pact.Sal. XVII,l. This is true
as well for L.Baiu. VI,5. L.Alam. LVII,6 follows: "Si autem
teata trescapulats ZE§£7'ruerit, ita ut cervella appareant,
ut medicus cum pinna aut cum fanone carvella tetigit, cum
12 solidis conponat,."77 As the discussion of L.Baiu. IV,6
above indicates, cutting through the skull exposes the
brain as does breaking away & bone of the head by a blow,
For thls reason, both laws describe the same injury in
8lightly different uﬂya.78

(b) The laws are relatively close philologically,
since 32 per cent of the terms of L.Alam. LVII,6 reappear
as 23 per cent of those tsrms of L.Baiu, VI,5, The
percentage for L.Baiju. VI,5 would be greater if this law
described only ons injury instead of thres.

(¢) Yo agreerent.

Lex Alarannorum LVII,S5S
(a) The second injury of L.Baiu. VI,5, which is
similar to L.Alam. LVII,S55, compensates for wounding the

77Lehm1nn, p. 117. Por transcapulatum esses and
fanone, see pp. 93-9L, nn. 33 &nd 3f above,

788chwind believes L.Baiu. VI,5 is aimilar to L.Alan,
LVI1,l;, which compensates for & broken bone of the head,
Unfortunately, L.Alam. LVII,L says nothing about the
appearance of the brain, so evident in L.Baiu. VI,5,
Although the broken head bone described by L.Alam, LVII,l
ray sxpose the brain, no explicit evidence Is givon by
L.Baju, VI,5 itself to prove this,
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internal organs. The aimilarity of L.Baiu., VI,5 and L.Alem.
LVII,SS parallela the aimilarity betwoen this Alamannic law
and L.Baiu, IV,6 and V,5. L.Alam. LVII,55 aays: "Si autem
interiora mombra vulnsratus fuerit, quod hrovovunt dicunt,
cun 12 solldin conponat."79 There are no other laws which
approach the intsnt of thase 80

{b) Both laws employ the OHG hrevavunt, meaning a
blow to the internal organs. In addition, 05 per cent of
the words of L,Alanm. LVII,55 constitute 32 por cont of the
terms of L.Daiu, VI, 8.3 Although yulnoratum ssse of L.Alam

LVII,55 is counted as two words, it is oquated with
vuinernro of L.Batu. VI,5.
‘ (¢) Xo agraszent.
* # # ® &
Lex Baiuvariorum VI,6

S1 oculum vol manun tulsrit,

Lex Alanannorum LVII,1 )
{a) Compensation for the loass of an eye, & hand, or

a foot 4f rendered to slaves by L.Balu., VI,6: "S1 el oculum

79Lohnnnn, p. 126, Tho {talica are Lehmann's,

Bocr. Pact,Snl, XVII,6.

8215 addition, the simllarity botwson L.Balu, IV,6
and VI,5 1s evident since 76 por cont of the Leras of the
Torzer appoar as 39 per cent of the terms of the latter,
In this calculation, plagatum esss of L.Baiu, IV,6 is
equated with vulnorare og ¥.5alu, VI,5.



vel mamunm vel pedem absclderit, cum V solidis conponnt."82
Like L.Baiu, V,6 above, this law is similar to two Alamannic
laws, LVII,1L end 66. L.Alam. LVII,l; corresponds to the
first injury of L.Baiu. VI,6 by compensating for the losg
of sight: "Si auten ipse visus foris exit et melus, 40O
solidos couponat."83 Although the latter does not define
how sight is lost, its effect is very much the same as
tearing out one's eye described by L.Baiu. VI,6. The injury
described by L.Baiu, VI,6, much 1ike L.Baiu. IV,9 and V,6,
may be later redefinitions of the earller L.Alam., LVII,
1,84 and 211 ray be based upon Pact.Sal. XXIX,1.85 L.Batu.
VI,6 also shows similarity with L.Rib, XxviIB6 and Ed.Roth.
IXXXT and CV,

{b) There is no substantial philologlcal similarity
between L.Balu, VI,6 and L.Alan. LVII,1l, although the
former is alrmost a verbatim text of L.Baiu. V,6. Hors, 77
pear cent of tho ternihology of L.Baiu. V,6 reappears as 83
per cent of the words of L.Baiu. VI,b.

825chwind, p. 34b.

B3Lobmann, p. 119,
8l‘il'hf.-sre is no sinilarity between L.Baiu. VI,6 and
L.Alan, LVII,13 as Schwind belioves. Seo p. 97, n. Ll
Rbovs for a refutation of his argumonts,

85¢e. Pact.sel. xaIX,12.
86"Quod st oculun, awriculam, nasum, manum, podam

Oxcussarit’ bis novonos solidos dominus eius culpabllis
fudicetur.," Beyerle-Buchner, p. 84.

160
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(c) Yo agreement.

Iiax Alacannorum LVII, 66

(a) Another injury described by L.Baiu. VI,6 1s the
loss of the foot. L.Alsm. LVII,66 is the Alamannic law to
which it is similar, and it says: "Si totum pedem absciderit,
cun 4O solidis conponat.“87 Both of these laws closely
parallel Pact.Sal. ¥XXIX,1l, and 10-1l. L.Briu. VI,6 1s also
sinilar to Ed.Roth., XCV and CXIX. As is indicated in the
discussion of L.Baiu. IV,9 above, there is no Alamannic
law which coxzpensates for the loss of the hand; hence,
there is no parallel bstween the second injury described

by L.Baju, VI,6 and the Lex Alamannorum,88

(b) In addition, 75 per cent of the terms of L.Alam.

LVII,66 reappear as 50 per cent of the words of L.Baiu,
v1,6,89
{(c¢) No agreemsnt,
®« ® # & %
Lex Baiuvariorun VI,7

S% pollicen vel casteros digltos absciderit,

87 etmann, p. 128.

Be?or this roason, there is no evidence to support
Schwindt!s view that L.Eaiu. VI, 6 and L.Alam. LVII,39 are
sinmilar, L.Alam. LVII, 39 compensates for the arm, not
the hand. ~Sce pp. 97-98, n. [}5 abova, Likowlse, see p.
1431, n. 34 sbove for & refutation of Schwindts view that
L.Baju, VI,6 and IV,10 are also similar,

89Likowiso, 6l per cent of the torms of L.Baiu, IV,9
constitute 75 per cent of the words of L.Baiu. VI,G,
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Slaves ars compsnsated for the loss of fingers by
L.Baiu. VI,7. This law is parallel to two previous Bavarian
laws, IV,11 and V,7. L.Baiu. VI,7 follows in full:

Si pollicen el absciderit, cum III solldis conpon~
at,

Et proximm a pollice et minimun /digitus absci-
dsri{} cun IT solidis conponat, eB redianos /duos
digifos/ cuz I solidus conponat.?

Of the two paragraphs of L.Baiu., VI,7, five Alamannic laws

ars similar as the following table indicates:

L.Alam, L.Baiu,

LVII,L2 vVI,7,31

LVIILS and 52, v1,7,4%2
LB and 51

There is no differsnce betwsen the Alamannic laws showing
similarity with L.Baiu. IV,11 (only 3 1-3), V,7, and VI,7,
except for L.Alsm, LVII,S53 which 1s similar only to L.Balu,
IV,11. 1In addition, the remaining four Alamannic laws.
which are similar to L.Baiu. VI,7,§2, are similar in
precisely ths sams order for this law as they are for
L.Baju, IV,11 and V,7. The present Bavarian law, VI,7,
13 essentially an sbbreviated version of L.Baiu. V,7 as
both are of L.Balu, IV,11. A1l five Alamannic laws are
discussed jointly bslow. These Alamannic laws as well as
L.Baiu. VI,7 apparently ars based on Pact.Sal. XXIX,l,
90Schuind, p. 3. Dipitun sbsciderit and duos

digitos are understood froI L.balu. V,7,52 and$3
respectively.
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6-7.91

Lex Alamannorum LVII,Lh2,LS5,48,51-52
(a) The first paragraph of L.Baju., VI,7 concerns

injury to the thumb, to which L.Alem. LVII,42 is similar,
The latter says: "si auten totum /pollice absciderit/, cum
12 /solidis conponat7." % Both of these laws, even in
their brevity, closely parallel each other. This is true
&8 wWell for the four Alamannic laws whose concepts reﬁomblo
thoss of L.Eaiu, VI,7,§2. Componsation for &ll of the
fingers (minus the thuzb) is rendered by the second para-
graph of L.Baiu, VI,7. L.Alam. LVII, 45 compensates for a
seversd forefinger: "SLi totun /proximo pollice/ absciderit
& palrma, cum 10 solidis conponat.“93 Similarly, L.Alanm,
LVII,5294 conceras the corpensation for cutting off the
1little fingsr: "Illo ninirmo digito ita solvatur ut polex

91Por the relationship betwsen these Alamannic and
Salic laws, ses the chart included with L.Baiu. IV,11
above, Cf. Ed.Roth, LIAXIX-XCIII, and CIIV—EZVIII.

92Lohmxnn, p. 121, Pollice abscliderit and solidis
conponat are undsrstood fron the previous Alamannic law,

,t1. There is, in addition, no parallel between

L.Baiu, VI,7,3) and L.Alan, LVII,41 as Schwind bolieves.
Tes . D 102, n. 56 gbove,

Bro1a

es Po 125, Proximo pollics is understood from

the previous 2 ’aw, LVXT,437 3ee p. 103, n. 57 above for

arguwzents refuting Schwind!s view that L.Alam, LVII,}3 and
srs slso similar to L.Baiu. VI, 7,32,

9, A1a=., LVII,S2 is discussed out of order within
the Alazannic code becauss ol its proximity to L Alam,
LvII,IiS.
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/[3167."95 The last two fingers described by L.Baiu. VI,7,§2
are the niddle finger and the ring finger (also called &
middle finger), and compensatlion for the loss of these
fingers is also expressed by L.Alam. LVII, U8 and 51 respec-
tively. L.Alam. LVII,}8 compensates for the loss of the
niddle finger, and it says: "Si totus /Tongissirus digitus/
a palma abscisus fusrit, cum 6 solidis conponat.“96 The
remaining Alenannic law, LVII,S51, compensates for the loss
of the ring finger: "Si totum /anillaris digitus, cum/ 8
[30lidis conponq§7."97 No digit 1s excluded by L.Baiu,
VI,7 and a1l digits are discussed in exactly the same

order by this Bavarian law as they are by L.Balu. IV,1l

and V,7.

(b) The addition of inferred terms to both L.Balu.

VI,7 and to four of the five Alamannic laws included hers
increases the validity of a philological study, Conse-
quently, 66 per cent of the terms of L.Alam. LVII,L2
reappear as 75 psr cent of the words of L.Baiu, VI,7,81;

6l; per cent of the terms of L.Alam. LVII,}5 and 42 per cant

9SIbid.

96Ibid. Longissirus digitus is understood from the
previous law, LVIL,[G., ALlso see p. 103, n. 59 above for
argutents refuting Schwind!s belief that L.Baiu, VI,7,32
and L.Alanm, LVII,}6 and L7 are similar,

97Ibid. Anillaris dicitus and cum solidis conponat
are understood ITrom tne previouc law, LVII, 9, See p.
104, n. 60 for & refutation of Schwind'a vieus that L.Balu.
V1, 7,51 and L.Alam. LVII,L9 and 50 are similar, -
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of those of LVII,48 appear as 35 per cent and 25 per cent
respectively of L.Baiu. VI,7,32, There is little concrete
philological similarity betwsen L.Alam. LVII,51 and 52 and
and L.Bafu. VI,7,§2.98

{¢) No apgreement.
R - T
Lex Baiuvariorun VI,8

S1 nasun transpunxerit.

Lex Alsrannoruz LVII,1S

() Freemen receive compansation for a plerced nose
by L.Baiu. IV,13. Llkeuwise, slaves also are compensated
for this injury by L.Baiu. VI,8: "Si el nasum transpunxerit,
cum IT solidis et serl conponat."99 However, thers is no

compensation for freedmen in the Lex Baiuvariorum if they

fall victin to this injury. Only one Alamannic law
resexbles the idoa expounded by L.Baiu. VI,8. This law
is L.Alem. LVII,1S5: "Si enirm nasus transpunctus fuerit, cum

6 solidis conponat."00 The clarity of the laws is self-

98L1keuiso, a philological comparison of L.Baiu. IV,11
(only §§ 1-3) and VI,7 indicate that S1 per cent oI the torms
of the former reappear &3 79 per cent of the latter. Thers
{8 no sinilarity betwsen the fourth paragraph of L.Balu,
IV,11 end VI,7 2s thore is none betuween any other BRvarian
or Alamannic law and the fifth (and last) paragraph of
L.Baiu, IV,11,

99schwing, p. 345.

looLeh:Ann, p. 119,



ovident.1°1

(b) In addition, 78 per cent of the words of L.Alam.
LVIY,15 aro evident as 60 per cent of the terms of L.Balu.
vI,8.102 Although transpunctum esse of L.Alam, LVII,15 is

counted as two words, it is still equated with transpungere
of L.Baiu, VI,8.
(¢) Yo agresecent.
& &£ # # #
Lex Baluvariorun VI,9

De labiis nmaculat!s,

There are five injurles discussed by L.Baiu, VI,9
to which five Alamannic laws ars slmilar. An introductory
quotation of L.Baiu. VI,9 is supplled here in order to
facilitate the following discussion.

S1 labia subtsriora maculaverit vel aurem vel
palpsbran subteriorem maculaverit, cum solldo et
seni conponat,

Superiores /palpebras vol supsriores labin 31
paculaverit/ Voro cum uno solido conponat,93

The five Alamannic laws are grouped togother and discussed

10114 ve L.Betu. IV,13 above, Schwind belleves two

other flamannic lews are similar to L.Eaiu, VI,8, that is,
L.Alan, LVII,16 and 17. These AlarmannIc laws ars concerned

wiTh severing part or all of the nose from tho face, not
with pfercing the nose. See p. 108, n. 69 above,

10254=13ar25, 66 por cent of the terminology of L.Baiu.
IV,13 constitutes 60 per cent of the terms of L.Baiu. VI,T.

1OBSchwind, p. 345S. Palvebras vel superlores labia si
naculaverit is understood Iron L.Salu. »,15, to which tho
Prosent Bavarian law is sinmilar,
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under the sams heading below,l04 In addition, L.Baiu, VI,9

finds no parallel to any other Germanic code, except to the

Lex Alamnnnorum.los

Lex Alamannorum LVII,10-12,18-19

() An injury described by the first paragraph of
L.Baiu, VI,9 is the mutilation of the ear.106 L.Alam, LVII,
10 contains a simlilar injury whereby tho ear is partly cut
off: "Si enin nedistaten auren absciderit, quod scardi107
Alamanni dicunt, cum sex solldis conponat."loB An ear
half or partly cut off is similar to ths mutilated ear
described by L.Baiu. VI,9,i1, since to mutilate means not
only to disfigurs or maim an organ, but also to cut off or
remove all or part of that organ. For thls reason, L.Balu.
VI,9,31 and L.Alan, LVII,10 show similar concepts.l®? This

lohThesa laws ars not sizilar to L.Baiu. VI,9 in order
of their appearance within the Alamannlc code,

;05£.v131 e VI,I,3 which compsnsates for damaging the
lips 4= only one of several injuries contained in this law.
Its universality prevents a more dofinite application.

This is true as well for L.Baiu. IV,15 above,

10635 injury is not described by L.Balu. IV,15, which
is sinilar to most injuries discussed by L.oalu, VI,9. The
- mutiletion of the ear, however, is evident Irom L.Baiu,
Iv,1h,44.

107
108

Ses Schade, Altdoutsches WBrterbuch, I, p. 554.

Lehnann, p. 118. The italics are Lehmann's,

1°9Schwlnd belisvaes there is similarity betwoen the
injury to the ear contained by L.Baiu. VI,9,{1 and two
other Alarannie laws, LVII,6 and 9, This viow is possible,
but unlikely. L.Alan. LVII,8 concerns severing the entire
®ar frox: the head although the victinm can still hear: "Si



is also evident sincs only the Alamannic and Bavarian codes
compensate for a rutilated ear., The socond Alamannio law
which is simiday to L.Baju, VI,9 is LVII,11, and 1t is
ainmilar to the first injury described by L.Baiu. VI,9,}2,
mutilation of the upper eoyelid, L.Alam, LVII,11 deacribes
the compensation and effects of & mangled upper eyolid: "si
enim superior palpebris naculata fuerit, ut cludere non
Possit, oun sex 30lidis conponat."10 1 patu, vI,9,i2 is
aimilar to this daw, although it does not spocily that the
oyslid cannot bs closed., The last injury desoribed by
L.Balu. VI,9,81 concerns the disfigurcment of the lower
oyelid, Likewise, there is a parallsl in L.Alam, LVII,12:
"S{ enin subterior /palpebris/ maculata Tuerit, ut laorime
continers non possit, cun 12 solidis conponat,"11l qp,
sinilarity of the injury to the lower oyelid described by
L.Bafu. VI,9,31 does not add as does L.Alam, LVII,12 that

quis aliquis aurem alterius absciderit et non exsurdaverit,
12 solidos conponat,"™ Ibid., The emphasis of this law 135
not directly concsrned wWIEh mutilating the ear, but whether

or not the victiz &s struck deaf as a roasult of this injury,

Similarly, L.Ala=. LVII,9 compensates if total dealfnoss
Tesults frox cutting the ear rron the head: "Si autom sic
absciderit profundo et eum oxsurdaverit, lj0 solidos conpon-
at," Ibid, It is true that sovering all or part of an
organ ITom ths body s rmtilation, but thess two Alamannic
laws ars not prirarily concerned that theo victim ig dig~
Tlgured, but 34=ply with the result (doafnoas) of that dig.
Tigurement, For this reason, thore is no diresct similarity
between the nutilscsd ear of L.Baiu. VI,9,{1 and those two
Alazannic laws.

105,44,

111
Ibld. Palosbris is understood Tfrom the previous
1‘\(, LVII)IIO
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tears cannot be contained as a result of this injury.1124
The second injury described by L.Baiu, VvI,9,12 concerns
mutilating the upper lip. L.Alsm, LVII,18 shows similarity
with this injury, and it says: "Si enim labium superiorsm
aliocuius maculaverit, ita ut dentes appareant, cum 6 solidis
conponnt.“113 Agaln, L.Baiu, VI,9,32 does not add as does
L.Alam. LVII,18 that the teeth appear as a result of this

1L The last Alamannic law which is similar to

injury.
L.Batu, VI,9,§1 is LVII,19, and it describes the mutilation
of the lower lip: "Et /Tabium/ subteriorem, ut salivam
continere non possit, cum 12 solidis conponac.“115 The
inability of the lowar lip to hold saliva indicates the

1ip is =omehow disfigured, and this idea may be inferred

as well for the lower lip described by L.Balu. VI,9,%1.

(p) The philological similarity of the five Alaman-
nic laws discusssd here are presented in the same order as
1127mere 1s no resson for Schwind to content that

L.Alam, LVII,13 and L.Baiu. Vi,9,§1 are similar. The
ormer is not concerned with injury to the lower or upper
eyelids, but with obstructing sight affected because of a
glassy eyo: "Si enim visus tactus fuerit de oculo, ita ut
quas!i vitro remaneat, 20 solidos conponat." Ibid., p.
119. There is no reason to assume that sipght Is directly
arfected if the eyelids are disfigured,
M3 mp14., p. 120,

llhDamaging the 1ip of a slave so that the teeth
appear is also componsated by Ed.Roth., LXXIV.

llsIbid. Labium is understood from the previous law,
LviI,18,
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thay appearr unﬂur heading (a) lbovo.ll6 Thirty~eight per
cent of the words of L.ilam. LVII,10 constitute 33 per cent
of the terms of L.Baiu. VI, 9,51, This is the lowest per-
centags for any of the Alamannic laws compared with L.EBaiu,
Vi,9. Although still counted as two words, maculatum esse

of L.Alan. LVII,1l is squated with maculare of L.Baiu,
VI,9,§2. Hers, 50 per cent of the terminology of L.Alam,
LVII,11 is evident as 53 per cent of L.Baiu. VI,9,32.
Similarly, 53 psr cent of L.Alam. LVII,12 (with the verd

maculatin esss) reappear as 47 per cent of L.Balu. VI,9,$1

(with maculars), and the percentage for L.Alam. LVII,12
includes the inferred word palvebris, The highsst percent-
age is drawn from L.Alan. LVII,18 where 50 per cent of its
terms are svident as 64 per cent of L.Balu. VI,9,%2. The
last Alamannie law, LVII,19, shows that 42 per cent of its
terminology reappears as IS per cent of L.Baiu. VI,9,31.
The inferred word labiunm is included in the calculation
for L.Alam. LVII,19. The percentage of all five Alamannic
laws would bs considerably higher if they did not also add
effects of the injuries they describe.ll?

L6rhe inferred words for L.Alam. LVII,12 and 19 as
well as those for L.Raiu. VI,9,%2 are included in the
calculations for philological similarity.

ll?& coxparison of L.Baiu, IV, and VI,9 indicates
that I3 per cent of the Terminology of the former is
evident as l:0 per cent of the latter. Likowise, a compari-
=on of L.Baiu. IV,15 (sexcluding the addition taken from MS
Alt of Zchwind!s edition) and the present Bavarian law also

Tndicate that 66 per cent of the terms of the former consti-
tute 45 per cent of the latter.
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(¢) No agresment.
3% +# +# #* -]
Lex Baiuvariorum VI,10

De dentibus excussis,

Lex Alamannorun LVII,22
(2) L.Baiu. VI,10, which compensates slavea for injury
to the teeth, resembles L.Baiu. IV,16, but there is no
parallel to either of these laws in title V, whioch concerns
freedmen. L.Baiu. VI,10 is divided into two paragraphs,
both of which are quotsd hers:
Si e} dentem maxillarem excusserit, quem march-

zand118 vocant, cum III solidis conponat.
Alios /dentes/ vero cum solido et semi conponat,

119
The first paragraph of this law describes the compensation
rendered for knocking out a raxillary tooth. L.Alam. LVII,
22 ix similar to this injury, and it says: "Si autem dentem
absciderit, quod marczan dicunt Alamanni, cum 3 solidis
conponat,™20 As the discussion of L.Balu. IV,16 above

concluded, a rmarchzand (marczan) is in all probability a

capine tooth.l2 The basis of these laws could very well
be Pact.Sal. XXIX,16. L.Baiu, VI,10 itself is similar to

L84ra1tk, na, 0OVIII (1913), Soh.

- léllgschwind, p. 345. Dentes is inferred from L.Baiu,
» .

lzoLohmnnn, P, 120. The itallcs are Lehmann's,

120hat there are rmore than one maxillary tooth is
evident from Ed.Roth. LII. Ses p. 119, n. 93 above., That
the marchzand Is a canine tooth agrees with Schwind. Sese
Schwind, p. 327, n. 2.
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Ed.Roth, LXXWV-LXXXVI and CIX, and L.Burg. XXVI,S.

(b) There is strong philologlical similarity between
these laws., Both laws employ the OHG marchzand, Further-
more, 75 per cent of the terms of L.Alam. LVII,22 are evi-
dent as the same percentage of L.Baiu. vI,10,41.

(c) The laws require the same wergeld of three solidi,
This agreement 1s exceptional since no other law from either
title V or VI requires the same wergeld as those Alamannic
laws with which they are similar, There is, in addition,
no agrsement between L.Baiu., VI,10 and L.Alam. LVII,23

discussed below.

Lex Alamannorum LVII,23

(a) The second paragraph of L.Baiu, VI,10 compen-
sates for injury to all other teeth not covered by the
first paragraph of the same law. It is similer to L.Alam.
LVII,23, which states: "De alias /dentibus/ vero de quale-
cumque excusserit, unaquenque cum solido uno conpomt."122
Both laws compensate for the same teeth excluding the
particular maxillary teeth described by L.Baiu. VI,10,$1,123

(b) Philological similarity shows that SO per cent
of the terms of L,Alam. LVII,23 reappear as 75 ner cent of

122Lohmxnn, pp. 120-12), Dentibus is understood from

the previous law, LVII,22.
1230he discussion of L.Balu., IV,16 and L,Alam, LVII,

23 indicates what these other testh may be, See 120-
122 above. Ppe



the words of L.Baiu, VI,10,52.124
{¢) No agresment,
. £ & 0 & &
Lex Baiuvariorum VI,1l1
Si autem absciderit et eum in agquanm impinxerit.

Although L.Baiu., VI,1l is similar to two laws from
title IV (IV,1} and 28) and one law from title V (V,8), it
is the only Bavarian law which combines the ideas of all
these laws under one heeding. L.Baiu. VI,11 concerns the
compensation for severing or piercing the ear, for deafness,
lanmeress, and throwing another intoc water., The law follows:

S1 suren eius absciderit, cun solido et seml
conponat,.

Si1 auren sius transpunxerit, cum I solido conponat,

S1 eum surdaverit vel sic eun_plagaverit, ut clau-
dus permansat, quod tautragillas vocant, el si in
‘aquam inpinxerit de ripa vel de pontg6 in istis
causls semper IIII solidos conponat.1

The sscond paragraph of this law is not similar to any
Alamannic law; it is included here simply to clarify the

" 1deas sxpoundsd by the first paragraph., There is, likewlse,
no Alamannic law which is sinilar to the 1ldea of throwing
another in water. L.Baiu., VI,11 is similar to thres
Alamannic laws {LVII,8-9,62), and the following table

lahSimilarly, 70 por cent of the terms of L.Baiu, IV,16
(excluding the addition taken from MS Alt) are evident as
80 per cent of L.Balu, VI,10.

125k a4k, KA, JOUVIII (1913), 601-603, and Schmellor
Baverisches ydrterbuch, II, col. 69.

126

Schwind, p. 346.
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11lustrates the relationship of the laws in question:

L.Alan, L.Baiu,
LVII,8 VI,11,%1

" LVII,9 and 62 VI,11,%3

Lex Alamannorum LViI,8

(a) Both L.Baiu. VI,11,{1 and L.Alam, LVII,B8 are
concernsd with cutting off the ear of another. Although
unlike this Bavarian law, the latter specifies that as a
result of this conditlion, the victim is not struck deaf.
L.Alan, LVII,8 says: "Si quis aliquis aurem alterius absci-
derit et non exsurdaverit, 12 solidos conponat.“127 Since
the third paragraph of L.Baiu, VI,11 explicitly concerns
deafness (among other injuries), and the first paragraph
docs not, the inferonce may be made that L.Baiu. VI,11,$1
80lely concerned with éonpensatlng for an injury of the
ear which does not leave the victim deaf.128 For this
reason, the similarity of the laws ciscussed here 1is
apparent., Both of these laws may be based upon Pact.Sal.
XXIX,1 and L.Rib. V,1 and XxvII,129

127Lehnann p. 1186,

128rp0re 1s no similarity botwsen L.Baiu. VI,11,61
and L.Alam. LVII,10 as Schuird contends, ~L.Alam, LVII 10
concerns cutting off not the whole ear, but only part or it.
Partially severing the ear from the head cannot be implied
by the present Bavarian law. In the face of this evidence,
thers is no similarity betwsen these laws. The only law in
title VI to which L.ilam. LVII,10 1s similar is L.Baiu.
VI,9., -See the latTer above.

129¢¢, 1,

.Visip, VI,L,3.
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{b) Porty-two ver cent of the terminology of L.Alam,
IVII,8 i{s evident as 56 per cent of the terminology of

L.Baiu, VI,11,%1,

(c) Xo agreement,

Lex Alamannorum LVII,9

{a) The first of three injuries described by the
third paragraph of L.Baiu., VI,11 is deafmess, and this
injury is also compensated by L.Alam. LVII,9. The latter
says: "Si autem sic absclderit profundo et eum exsurdaverit,
L0 sclidos conponat."13° There is no parallel to this
injury in any law in title V. Similarly, there are no
other Germanic laws which coupensate for deafness, although
Pact.Sal. XXIX,L is slightly similar to this concept.

(b) There is no apprecliable philological similarity
between these laws, since L.Baiu. VI,11,33 is considerably
longer, and concerns not one injury, but three. '

(c) No agresment.

Lex Alamannorum LVII, 62

{(a) The iast irjury contained by L.Baiu. VI,11,%3
nanifesting similsrity with the Lex Alanannor{mx is lameness
(of the foot). Sinilarity between this law and L.Alam,
LV11,62 is evident, since the laws not only contain

identical concepts, but also describe this Injury by the

same OHG term, tautragil, L.ilan. LVII,62 says: "Si quis

1301y 4,



autem alium in genuculo placaverit /sic/, ita ut claudus
permaneat, ut pes elus ros tangat, quod Alemannl tautragil
dicunt, cunm 12 solidls conponat,"l31 Although L.Baiu.

- VI,11,33 does not explain the disability of the knee as
does L,Alam. LVII,62, which is seen as the cause of lame-
ness, the resultant condition of both laus is 1dentical.
L.Baiu. VI,11 closely parallels Ed.Roth. CXXVI which also

compensates for lameness of the foot (as well as the hand).

Lameness 1s also compensated by L.Balu. IV,28 and Vv,8
above,

(b) As already noted, both laws employ the OHG
tautragil, and they spell this term in the same way,
Purthermore, L2 per cent of the terms of L.Alam. LVII,62

constitute 33 per cent of the words of L.Balu. VI,11,§3;132

{¢c) No sgreement.
' ® ® & B &
Lex Baluvariorun VI,12

Si eun occiderit.

. Lex Alamannorum LX,1 .
{(a) Compensation for killing a =lave, the last
offense contained by title VI, ias fixed by L.Baiu, V1,12,

1311b14,, p. 127. The italics are Lehmann's.

1321r L.Balu. ViI,1) is compared with othor Bavarian
laws with which It is similar, it is evident that 75 por
cent of the terminolegy of L.Baiu. IV,1l,32 reappears as
66 por cent of the terms of L.Baltu. VI,11,81, and that 43
per cent of the words of L.Baiu. 1V,28 appear as 30 per
cent of L.Balu., VI,11,{3.” Thore is no similarity between
L.Baiu, VI,IT,$2 and any other Bavarian law,
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vhich says: "Si eum occiderit, solvat eum domino suo cum XX
8011d1s."133 Although the similarity between this law and
L.Alam. IX,1 is apparent, there is an obvious class distinc-
tion bstween the slave described by L.Baiu. VI,12 and tho
freeman montioned by the corresponding Alamannic law, LX,1l.
The latter says: "Si quis auten liter liborum occlderit,
conponat eun bis octuaginta =0lidis ad fllios suwos., Si
auten filios non reliquid nec heredes habult, solvat eum
200 solidis.™ 3% Although the individual vietims of these
laws are fronm different classes, the rundayontal principle
of one person killing another is similar. L.Rib, VIII
closely parallels the Bavarian law discuassed hore ,135
Besldes this, there is 1little additlonal similarity.

(b) Xo agraemont.136

{e) o agreemont.137

133schwind, p. 346.
1341 apmann, pp. 129-130.

13$§.R1b. VIII says: "Si quis servun interfecerit, 36
solidos culpadbilis iludicetur, aut cum sex Lluret quod hos
non fecisset.," Beyorle-Euchner, p. 77. Cf, Pact.Sal. X,1,
The Burgundian and Visigothic codes contain few laws which
‘compensate for ths killing of ordinary slaves, that is,
slaves other than special domestic servants. For this
reason, L.Burg. X,1 and L.Visis, VI,5,9 add 1litlo to this
discussion. . Ed.Roth. CCX and CXXXIV.

136Horeover, there is 1ittle philologleal similarity
betwesen L.Baiu., IV,29 and VI,l2.

1377he twenty solid! roquired by L.Baiu. VI,12 conati-
tute only one-half the proper wergeld.” Soo pp. 149~150, n.
Sl above for an explanation of this discropancy. Cf,
Brunner, Dsutsche Rechtsgeschichts, I, p, 359, n. 30. Tho
wergeld roquired by L.xib. ViII above approachoa the forty
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s0lidi that should be rendersd by L.Baiu. VI,1l2., See Edwin
Eayer-Homberg, Die frinkischen Volksrechto im Mittelalter.
Eine rechtspeschichtliche Untersuchung (Weimar, 1512), p.




CHAPTER VI
Titles VII-XIXI

Title VII

De nuptils et operationibus die dominico inlicitis
prohibendis.,

Lex Baiuvariorum VII,1l

De nuptiis incestis prohibendis.

Lex Alamannorum XXXIX
(a) The Alamannic and Bavarian codes emphasize the

1llegality of incestuous marriages. Whereas there are
three Bavarian laws (VII,1-3) which concern this crime,
there is only one Alamsnnic law (XXXIX). The similarity
of these laws is reparkable, since g,ggig. VII,1-3 corres-

pond respectively to three portions of L.Alam. XXXIX, and
' éhesa three Bavarian laws are verbatin texts of L.Alam.
XXXIX, The first law of title VII of the Lox Baluvariorum
is sinmilar to the first half of L.Alan. XXXIX. To quote
one law 13 to quote the other; hance, only one text is
supplied hore: "Kuptias prohibemus Incestas. Itaque uxorem
hebere non liceat socrum, nurum, privignam, novercam, filiam

fratris, filiam sororis, fratrls uxorem, uxoris sororem.
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Fi1113i fratrum, £1)11f sororum inter se nulla praesumptione
_fungantur."™ This toxt specifies those relatives, eight in
all, one rust not marry, and they are: mother-in-law,
Haughtar-in-law, step-daughter, step-mother, brotherts
daughter, sistert!s daughter, brotherts wife, or wife's
egiater, There is, moreover, remarkable similarity between
these two laws and L.Visig, 111,5,1,2 & law which apparently
influenced L.Alan, XXXTX which in turn was used as the
later L.RBaiu, VII,1.3

dschwind, pp. 347-348. Also Lehmann, pp. 98-99,
Alseo see Schwind, XA, XXXI (1906), 432-438,

2nxu1lus presunat de genere patris vel matris, avi
quoque vel avie seu parentum uxorls, patrls etlam dispon-
gatam aut viduam vel propinquorua suorum relictam sibi in
matrimonio copulare vel adulterio polluere; . . . Zeumer,
pPe 159. See Zeumer, 14, LTIIT (1898), 104 and 110, and
ibid,, XXIV (1899), 6I3-61ik. Cf. Krusch, abhandluncen
Bttingen, neuo folge, XX (1927), nr. 1, 95, Jee Beyorle,
ZSRG, XLIL (1929), 331, and especially the chart of p. 332
which comparses L.Ealu. VII,l-3 with other sources, and
notably with canons of gixth and seventh century Merovin-
glan Church councils, Cf, CTh III,12,3: ". . . Si quis
incestis posthac consobrinae suas vel sororis aut fratris
filine oxorsive eius postremo, « . " Mormmsen-MNeyer, I,
pt. 2, p. 151, CTh III§12,1 adds a daughter of g brother
or sister, Ibid., p. 150. OCf. L.R.Visig, III,12,1;
Haenel, p. 8B.

3D'Ors, Codigo de Eurico, p. 52 believes L.Baiu,
VII,1-3 are later aacitions, but hs does not discuss
poesible Alamannic legal influence, This nay be due in
part to the lack of suitable studies illustrating Visi-
gothic legal influence on the Lex Alamannorum. This is
true as well for Roman 1legal Influence on the Alamannic
code, so obviously absent from Zrnst Levy, lest Roman
Vulgar Law: The Law of Proverty (Menmoirs of the Zmerican
Philosophical Soclety, XtiX; Philadelphia, 1951). HMax
Conrat, Gsschichto der Cuellen und Literatur des r8micchen
Rochts inm frihen Mittelaltor (Lelpziz, 1L91), p. 2, n. B
does mdrlt Roman legal inlluence on the Lox Alamannorurn,
although he adds that it is untraceable. <here 1o no




(b) The complete text of L.Baiu. VII,1 is taken from
L.Alan. XXXIX.
(c)vuot applicsable,
#  # # =
Lex Baiuvariorun VII,2

81 contra hoc quls gesserit.

Lex Alamannorum XXXIX

(&) The remaining half of L.Alam. XXIX not used by
L.Baiu, VII,l is equally divided between L.Baiu. VII,2 and
3. That portion of L.Alam. XXXIX which corresponds to
L.Batu, VII,2 1s a text verbatim with the latter law. For
this reason, only one text is presented here: "Si quis
contra hasc facerit, a loci fudicibus separentur et ormes
facultates amittat, quas fiscus adquirat.“u The law
specirfies loss of property and forcible separation if one

contracts an incestuous marriage.s This, too, is a loglcal

consequence lmowing the Christian attitude which prormlgated

reason to believe that L.Visig. ITI,5,1 influenced both
L.Alan, £COX and L.Eaiu, Vii,1 sirmltanoously, nor is
There evidence to support the claim that what Visigothilc
legal influonce therse may be with the Alamannic code came
from the Lex Baiuvariorum. Eowever, this contention is
upheld by Rafael de Ureha y Smenjaud, La Legislacidn

6tico-hispana (Loges Antiqulores--Liber Iusfciorum)
ER&E!‘IG. 15057, po. H15-LIT.

Uschiing, p. 348. Also Lehmann, p. 99.

5See Goebel, Felony and Misdomsanor, p. 109,
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these codes in the first place.6 Although there are other
laws which discuss this sams crime, particularly L.Visig.
11%,5,1 and L.Rib. LIXIT,2, these emphasize oxilo in
additlion to confiscation of property. L.Balu. VII,2 and
L.Alan, XZIX only discuss confiscation; they make no
mention of exile.?

{b) A1l of the terminology of L.Baiu. VII,2 is
derived froa L.Alan. X0IX.

{c) The laws specify loss of all property which may
indirectly be defined as a wergeld.

LR TR T T -
Lex Baiuvariorum VII,3

De ninoribus personis.

Lex Alemannoruna XXXTIX s

(a) L.Baiu. VII,3 is the third and last Bavarian
law to be derived complotely from L.Alam. X:XIX. The
penalty irposed by L.Baiu. VII,3 is mors severe than

VII,2 because incest aé.ong ninores perconae, with which

this law deals, is seen as a more hideous crime, Again,
because the laws described here are identical, only one

text is provided, and it says: "Si ninores personas sunt

6
See the gonoral comments in Beyorle, ZSRG, XILIX
(1929), 331-3iL. ' ’

7see Rudolf Buchner, "Klelne Untersuchungen zu den
frinkischen Starmosrechten I mit einem Eeitrag von Franz )
Beyerle," Doutsches irchiv fiir Erforschung des Mittelalters,
IX (1952), 100. —
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quae se inlicits coniunctione polluerunt, cnronnt'libortaté,
servis fiscalidbus ndgresentur.“e The text clearly proscrides
deprivation of liberty, and servitude. Therefore, they
belong to the public treasury.? It should be noted that
enslavemsnt 1s not mentioned by either L.Baiu. VII,1-2 or
by the two other laws previously discussed with theae:
L.Visig. I1X,5,1 or L.Rib. LXXII,2. Enslavement is contained
only in L.Baiu. VII,3 and the last portion of L.Alam, XXXIX.
The severity of punighment of the minores personse iz due

perhaps to the fact that they could not pay their fine
becauss of their povarty.lo The laws also show that in a
caste asysten different classes receive different degrees of
punighment for the zame crime, rendering the greatest
severity to individuals from the lowsst class,

(b) That the laws are identical philologically ia
also evident, since all of the terms of L.Baiu, ﬁII,3 are
derived from L.Alam. XOCIX. '

(e) The laws agree in ths deprivation of rroodém an
& werglld, )

2 & ® 8 ;
Lex Baiuvariormm VII,L
De disbus dominicis,

8Schwind, pe. 348, Also Lehmann, p. 99.

SBrunner, Forschungen, p. 470,

1QHnNaal, Minores and Medioores, p. 119,




Lex Alamannorum XOXVIIY

(a) There is considerable agreement between L.Baiu,
VII,l and L.Alam, XXXVIII on the prohibition of servile
workil perfornmed on Sundays (dies Deminicus). Both laws

indieate various degrees of punishment for Sunday work,
L.Baiu, VII,l is far more explicit in the type of work
discouragsd from performance on Sundays, such as fencing
in land, eutting and collecting hay or a harvest, or just
traveling in a cart or ship:

Si quis die dominico operam servilem fecerit liber

homo, id est 2i boven iunxerit et cum carro ambula-
verit, dextrum bovem perdat; si auten secaverit

fosmun vel colligerit aut messem secaverit aut colli-

gerit vel aliquod opus servile fecerit dis dominico,
corriplatur sermel vel bis et si non smendaverit,
runmpatur dorsus eius L percussionibuas, Et si iterum
praesurpserit operare die dominico, auferatur de

rebus sius tertia pars et =i nec sic cessaverit, tunc

perdat libertatem suam et sit servus qui noluit in
die sancto esse liber.,

Servus auten pro tali crimine vapuletur, « « .

Et hoo vetandum est in die dominico; et quamvias in
itinere positus cuz carra vel cum nave, pauset die
dominico usque in secundum ferisn. . . « Et qui hoc
in itinere vel ubicumque observars neglexerit, XII
solidos condamnetur; et si rrequnz hoc fecerit,
superiori ssntentiae subiaceat,

L.Alam, XXXVIII is mors simple in its approach to prohibit-
ing Sunday work, while containing at the same time similar

llservilo work is despicted as opera servilia; this ia
distinct from labor, Labor originally moant "work in the
fields", but eventually denoted "tilled fields", and even
grain. See Elnar Lofstedt, "Scme Changes of Sense in Late
and FKedieval Latin," Eranos, XLIV (1932), 347-350, For
what constitutes servile work, see Carl Stephenson, Medieval
Institutions: Selected Essays, ed. Bryce D. Lyon (Ithacs,

» P » n. 02,

128chuind, pp. 349-351.

28y
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concepts:

Ut die Dominico nemo opera servile praesumat frcers,
quia hoc lex prohibuit, et saocra scriptura in ommibus
testavit, Si quis servus in hoc vitio inventus
fuerit, vapuletur fustibus, Libor autem corriplatur
usque ad tertium. Si autem post tertiam correptionem
in hoc vitio inventus fuerit et Deo vacare die Donin-
ico neglexsrit st opsra servile fecerit, tunc tertiam
partem de hersditatem suam perdat. Si autem super
haec inventus fuerit, ut dis Dominico honorem non
inpendat et opera =ervile fecerit, tunc coactus et
probatus coram conlts, ubi tunc dux ordinaverit, in
servitio tradatur et, qui nol&it Deo vacare, in
ssmptiernum servus permansate

Only agricultural activities are specified by the laws,
¥Work performed in non-rural areas 1as not included. L.Alam,
XXXVIII specifiss that a person may bs caught four times
on Sundays, but that if he is apprshended a fifth timse, he
will lose his freedom. Likewise, L.Baiu. VII,l also
punishes the f£ifth time with enslavement. Nevertheless,
ths exact application of punishment in L.Baiu, VII,l
appears arbitrary. The gensral prohibition of Sunday work
in L.Baiu, VII,l is defined by & fins of twelve solldi.
But how many times may this fine be applied? The law does
not specify, since it says this practice may happen
frequently., As ws have already noted, thers may be five
transgressions of this law, the fifth ending in loss of
freedom, If the rmonetary payment of twelve solidil is
included in the nucber of transgresaions, there may bs
greater tolerance shown by L.Baiu. VIIL,L than by L.Alam,

XXXVIII. But such does not appear to be the case, aince

13L.mlnn, p. 980
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the general prohibition in L.Ealu, VII,l concludes the law,
and may be an added deterrent, xhsreas the corresponding
prohibition in L.Alam, XOXVIII introduces the law and
eontains no monetary punishment., Apart from the monetary
penalty, both laws ars in gensral :sroemcnt.lh What dias-
agrsemsnt they show concerns the first three times a person
1s caught doing Sunday worke XL.Baiu. VII,4 says a person
xay be correctsd once or twics for doing Sunday work, The
third tixe is not explicitly indicated by the law, but it
can be inferred fron the context, and this inference is
based on the punishrmant of being whipped Lifty times,
L.Alam, XXXVIII sirplifies all of this by requiring the
arrest of the offender up to the third time. If a person
iz apprehended a fourth time, L.Alam, XXVIII stipuwlates
the loss of one-third of the offendert'a property (heredi- '
355).15 L.Baiu, VII,} requires the same punishment
expressed with the same concepts, but with a differant word
(res). If caught a fifth tire, L.Alam. XXXVIII apecifies
that ons will te handed over into servitude, and L.Baiu.
VII,4 mentions one will lose his freedom, Because of the
nature of the punishments, we ray infer that both laws

gqe Brunzer, Abbandluncen, I, p. 588, and his
Forschungen, p. 471,

155,, Kier=eyer, Hediae lztinitatls lexicon minus,
Vi, p. 4B6. Dopsch, Econcmic &nd Social Foundatlons, p.

115, incorrsctly mssigns ths loss of onae-third ol hereditas
to the third infraction, rathsr than to the fourth,
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apply only to those who do servile work.16 Consequently,
the laws do not pertain to the clergy or nobility.17 So far
the discussion has been concerned only with freemen, though
both laws show added similarity by defining how slaves are
punished if they perform work on Sundays, Apart from minor
differsnces, slaves will suffer beatings under both laws.
No other Germanic code concerns the prohibition of smervile
work on Sundays.
{b) ¥hat little philological similarity the laws
manifest 1s weakensd by the greater length of L.Baiu, VII,l.
(¢) The laws show corresponding punishments, and

these may in a sense be squated as wergeld payments,

Title VIII

De uxoribus et causis, quas sspes contingunt,

Lex Baluwvariorum VIII,3
Si propter 1libidinen manum iniecerit,

Lex Alezannorum LVI,1l
(a) L.Baiu, VIII,3 and L.Alam, Lvi,l protect women

16wcrn-r Wittich, "Die Frage der Preibauern, Unter-
suchungen {iber die soziale Gliederung des deutachen Volkes
in altgermanischer und frithkarolingischer Zsit," ZSRG,
XXII (1901), 33.

MEar) Bosl, "on Social Hobility in Medleval Socioty:
Service, Fresdoa, and Prsedonm of ifovement as Means of Social
Ascent,” in Early Medieval Society, ed. Sylvia Thrupp (lNow
York, 1967), p. 97«
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from sexual abuse, yst the former is more explicit in
expressing the marital position ¢f womea included under the
law, L.Baiu. VIII,3 protects frsewomen from molestatlion in
gensral whether they ars wivaes or virgins;le the law says:
%51 quis propter libidinen liberae manum iniecerit sut
virgint{ sen uxori alterius, quod Baluuaril horerifrtdd
vocant, cum VI solldis conponat."20 L.Alam. LVI,1, from
which this Bavarian law may bs derived, 1s only concerned
with protecting free virgin women: "Si quis libsra femina
virgo wvadit itiners suo inter duas villas, et obvlavit eam
aliquis, per raptunm denudat caput sius, cum sex solidis
conponat., « "2l General protection from sexual abuse

for nmarrisd women in the Lex Alamannorum is covsred under

L.Alam, LVI,222 in which adult women receive twice the
compensation virgins recsive, The relative similarity of
the laws 1s evident, but is theres any disagrssment between
tham apart from what has already been said? Because both

187,45 abuse is also included in Pact.Sal, XX,1-L,
"although thess laws are not as explicit as L.Zaiu. VIII,3,
or L.Alam, LVI,1, Cf, Pact.Sal. XIII,L. -

19ra1i¥, NA, XXXVIIT (1913), L0, and Brunner,

Deutschs Rechtscgeschicnte, II, p. 737.

2QSchuind, Pe 355.

21Lahmann, pe 115, This law is similar to two other
Bavarian laws, VIII,l; and 8, See these laws below,

22“51 autem muliere /sic/ hasc contingerit, omnia
dupliciter conmponat /sic/, slcut antea dixirmis de virgine,"
Ibid., p. 116. Soe RIchard SchrBder, Geschichts des
shelichsn Gliterrecht in Doutschland (stettin, 1563), I,

Pe hiy N




laws describe assaults which may sventually result in raps

or fornication, any differsence which may appear betwesn

manum .inicers (L.Baiu. VIII,3) and caput denudare (L.Alam,

LVI,1) rust be excused, The laws indicate that they are
primarily concerned with prohibiting the very embrace of
women other than one'!s own spouse, Exposing the head of a
woman (by removing her vell) in L.Alam. LVI,1 is seen as
the first step in sventually disrobing her completely in
order to molest her, ILaying one's hand on & woman, as
depiocted in L.Baiu. VIII,3 concerns the same inlitlatlve
lesding to sexusl abusement. L.Baiu. VIII,l) discussed
below reinforces what is said here,

(b) Thirty-thres per cent of the terms from the
first sentence of L.Alan, LVI,1 appear as 0 per cent of
a1l of L.Baiu. VIIT,3.

(c) The laws also agres by requiring an additional
wergeld of six solidi,

# & o® %
.Lox Baiuveriorum VIII,l
Si indumenta supsr genicula slevaverit,

Lex Alamannorum LVI,Y

' (a) L.Alaxm, IVI,1 also shows similarity with L.Balu,
VIII,Y4. As L.Baju, VIII,3 is based on the first sentencs
of L.Alam, LVI,1, L.Bafu, VIII,4 is drawn from the socond.
This is especially evident since no othsr Germaniec code
contains similar leglislation. Both laws discussed here

189
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concern raising the garments of a woman, ;1_.._133_1_. VIII,h
prohibits ralsing the undergarments above the knee: "Si
indurenta super genuculs elevaverit, quod himilzomm23
vocant, cum XII solidis conponat. "2t L.Alsn, LVI,1 conocerns
raising & woman's garments (undergarments cannot be resndered
Irom context) to the knee: ", . o Bt si eius vestimenta
levaverit, usque &d genucula denudet /sic/, cum sex solidis
conponat. . & ."25 Apart fron what garments are raised, and
how far they are ralsed, the laws contain parallel concepts
fronm raising a wonan!s clothing in order to molest hers.
The laws are similar, therefors, in a general sense,

(b) In addition, 46 pesr cent of the terms in the
second sentence of L.Alam. LVI,1 are found as 50 per cent
of L.Baiu, VIII,4. In this calculation, levars of L.Alem,
LVI,1 1s equated with slevars of L.Baiu. VIII,L, since
both verbs mean to raiss or iii‘t; up.

(e) XNo aé;roe:.unt.

. ) [ S St
) Lex Baiuvariorwa VIII »6
De raptu irirgim.m.
s et g T (9130 J50-0, a0 s,
21"5(:11?.-’5.11(1, p. 355.
‘ 25.[.0111:1:.1-:11, P. 115. See the comments in Dag Norberg,
Syataktische Forschuncen auf don Gebiete des apHtlatoins

und ges Irdhen Hivtollateins (Uppsala Universitots Ars-
EXriTt, IX; Uppsalz, 1943), p. 2Li9.
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Lex Alamannorum LIII,l

(2) The seizure of young unwed women is a common
featurs of sevsral Germanic codea.26 For this reason, the
similarity betwsen L.Baiu.-VIII,6 and L.Alam, LIII,1 is
difficult to prove, since L.Visig. ITI,3,1,2! L.Burg.
x11,1,28 L.Sal. X1V,1,29 and L.Rib. 00vIII,130 prohibit
the zams practice, The principles of these six laws are
interconnected, and all may have been influenced originelly
by Raman law, especially by CTh IX,2l,1,3! L.Baiu. VIII,6
which concerns virgins who ars forcibly abducted says: "Si
qQuis virginen rapuerit contra ipsius voluntaten et parentum
elus, cun XL so0lidis conponkt, et allos XL cogatur in

| 26890 Mayer~-Haomberg, Dis frinkischen Volksrechte,
PP, 301-341.

2Trhe title of this law is indicative of those laws
which follow, The title says: "Si ingenuus ingenuam rapiat
mulieren, licet 111k virginitatem redat, iste tamen 1111
coniungi non vsleat." Zsumer, p. 139. Cf. Zeumer, MNA,
XxIv (1899), 600-602. -

28“81 quis puellam rapuerit, pratium, gquod pro puella
daturas erat, in noviglldo cogatur exsolvere, et multae
nonmine solidos XII."™ De Salis, p. 51. See Katherine
Fischer Drsw, "The Germanic Family of the Leges Burgundi-
onum,” Medievalia st Huranistica, XV (19437, .

29n34  quis tres hominis ingenua puella , . . rapu-
erint, . . . solidus XXX culpabilis iudicetur." Eckhardt,
p. 52, Cf, Pact,Sal, XIII,l; Eckhardt, Pactus, p. 59.
Even if thres men zbduct ths girl, the orlms remains the
sere, This is true as well for L.Rib. XXXVIIT,1l.

30“81 quis ingenuus ingenuem rapuerit, bils centenos
solidos noxirms judicstur. Quod si tres ingenui cum ipso
fuerint, unusquisque eorun bis trigenos solidos noxii iudi-
centur, . . " Beyerle-Buchner, p. 90. Cf. L.Rib.XXXIX,2,

3rhis law also appears as L.R.Visig. IX,9,l.



riaco.'.'32 The additlion of contra parpntum eius 1s curious
implying that thsre may have been young women '-dfxo would
willingly be abducted by & man perhaps by eloping. Although
L.Alem. LIII,1 does not mention virgins explicitly, they are
certainly included under its discussion of filia non spon-
sata, The law states: "Si quis filiam alterius non spon-
satan acciperit sibl ad uxoren, si pater sius eam requirit,
reddat eam et cum 4O solidis eam conponat,"33 The abduction
of unwed women described in L.Alam, LIII,1 can be sesn as a
simple means of obtaining a wiro.Bl‘ This law, as well as
L.Baiu, VIII,6, is obviously drafted to protect a woman
from being forcibly seized and coerced into an unwarranted
marriage, and as an added precaution to prevent daughters
from willingly contracting marriages without a pundium
and without soci9ty'a approval. The similarity between
L.Baiu, VIII,6 and L.Alsn, LIII,1 should not be exagger-
ated, since there are twice as many other Germanic laws
which approach the principles exprssssd by these laws.

(b) Yo agreenent,

(rf) Under both laws, the abductor ia roquired to
.pay forty solidi for forcidly selzing & woman. Only L.Baiu.
VIII,6 adds an additional fine, also of forty solidi, to

32schwind, p. 356.
33Lahmann, pr. 111, . .
3346 Lothar von Dargun, Mutterrecht und Raubshe und .

ihre Rests inm germaniachen Recht und Lebon {Untersuchungon
zur deutschen Stasts- und HRechtsgeschichfe, XVI; Breslau)p.3b.
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be paid to the pudblic treasury as a fredus,
& & £ & &
_ Lex Baiuvariorum viii,8
De fornications cum libera.

Lex Alamamorum LVI,1l )
(a) One difficulty of the Lex Alamannorum is its

axbiguity. Whereas the distinction betwsen free, freed,
and unfreed (enslaved) individuals i1s a common feature of

the Lex Baiuvariorurm, such distinction 1s lacking in the

Iex Alezannoruz, The general absence of class distinctions
in the lstter code has & dirsct bearing on the eriticlsm
of L.Baiu, VIII,B. Although thsre are six laws concerning
fornication in the Lex Baiuvariomzm,35 only VIII,8 shows
any similarity with the Lex Alamannorum, and this similar-
ity is only partially valid., Ths similarity of L.Alam,
LVI,1 with L.Bafu. VIII,8 is not strong. The major
difference betwsen thess two laws is centered on consent,
that is, whether the woran involved in fornication
willingly allows herself to be seduced, L.Baiu. VIII,8
is that law, for it says: "Si quis cum libera per con-
sensur: ipsius romicavarit.et nolet eam in coniugium
35L.Baiu. VIII,8-13. L.Baiu. VIII,9-13 are emtitled:
VIII,9: i servus cunm libera fornlcaverit; VIII,10: Si cum
libera manumissa fornicaverit; VIII,1l: Si1 cum virgine,

quae per nanun libera missa est; VIII,12: S1 cum ancille
alterius; and VIII,13: Si cuxz ancllla virgine,



sociar,: cum XII solidis c9nponat, quig nondum sponsata nec
a parentibus sociata sed in sus 1ibidine maculata."30
L.Alam, LVI,1 specifies that the woman was forced against
hor will: ", . o Si autem ab ea fornicaverit contra volun=-
tate eius, 4O solidis conponat."37 What was sald above
under L.Balu, VIII,3 applies here as well, since the woman
included in L.Alan, LVI,) is & virgin, that 1s, an unmarried
woman, Consequ-ntly, what siz_:xilarity thers may be between
the present laws is not weakensd by the dirfference of
libera (L.Baiu. VIII,8) and virgo (L.Alam. LVI,1). The

woman discussed in L.Alam. LVI,1 is clearly a freewoman, a
Mﬁa Certainly, L.Alan, LVI,1 is a much more universal
law than L.Baiu, VIII,8, and it may have influenced L.Baiu,
VIII,9-13 as well,

(b) Except for a few words, there is 1little real
philological similarity between the laws.

(c) Ho agresment.

' ® & & # #
Lex Baluvariorun VIII,1S

S1 desponsatam non accepsrit,

Lex Alamannorum LIT
36schwind, p. 357.
37Lolxmnn, P. 115.

BBAdult'woinen sre included under L.Alam, LVI,2, See
ths discussion under L.Baiu. VIII,3 above,.

19l
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(a) Betrothal (sponsalia) directly affects the

individusl rights of freewomen in the Lex Alamannorum, and
it is no surpriss to find thls concept duplicated by the
Bavarian code., Both L.Baiu., VIII,15 and L.Alam. LII protect
the individual rights of womon once they have been
betrothed.39 Although other Germanic codes also dlscuss

the rights of bstrothal, most of thess are mors concerned
with protecting the rights of sngagsd freezen than safe-
guarding the rights of traauomen.ko For this reason,
L.Balu. VIII,15 and L.Alam, LII are unique slnce they are
more concerned with freswomen. L.Baiu. VIII,15 says:

Si quis liber, postquan sponsaverit alicuius
£ilian liberan leglitime, sicut lex est, st eam
dimiserit et contra legem alian duxerit, cwurm XXITIIX
s0lidils conponat parentibus et cum XII sacramsntale
ibus iuret de suo genere nominatos, ut non per
invidian parentum eius nec per ullum crimen ean

dimisisset, zed propter arorem altsrius alteram
duxerit, et sit finitum inter illos et postea

3900 Conrad, Dsutsche Rechtsceschichte, I, p. 153,

K0oyss 18 sspecially trus in L.Visig, III,},2; III,

3,3; and IIT,l,2, The Lex Burgundionita does not discuss
violated rights of betrothnl, except Lii,3-l4, which show,
1ike these Visigothic laws, how the rights of engaged
freemen are protocted, The only exceptlons to this are
L.Sal. XCVII and =d,Roth. CLXXVIII, both of which protect
engaged women. They Tollow. L.Sal. XCVII: "Si quis filiam
alienan spunsaverit /sic/ et se retraxerit et eam noluerit
prenders, o o o sodicus /sic/ LXIXI seni culpabllis {udice-
tur,® Eckhardt, p. 168. Etd.Roth. CLXXVIII: "Si quis
sponsaverit puellam libsram aut mulleram, ot post sponsa-
lias factas et fabola firmata duo annus sponsus neclexerit
/sic/ eam tollere, st dilataverit nuptias exequi: post
ransactum biennium potestatem habeat pater aut fratar, vel
qui rmundium eius potestatonm habet, distringere fideiusso-
rem, quatinus sdinpleat metam illanm, quas in diae sponsal-
fommm promisit: postea lsclat ecs ad marito alii dare,
1ibero taren, . . " Bluhme, p. L1,
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£111anm suan donet cui vult. Mt
Clearly, the engagemont is seen as a contract between the
fiancé and the woman, although the underlying principle for
protecting the rights of the woman may very well bo the
mundium.hz The corresponding L.Alam. LII states:

Si{ quis filiam allenam disponsatam dimiserit et
alian duxerit, conponat eam, quod disponsavit et
dimisit, cum 4O so0lidis et cum 12 sacramoentalis
furet, oum quinque nominatos et sex advocatus, ut
per nullo vitio nec temptatem eam habuisset nec
vitium in illa invenisset, sed amor de alia eum
adduxit, ut illam dimisisset et alliam habulsset
nx.orem.l‘

Although the laws differ in their wergeld, which both
clearly roquire, there is considerable agresment otherwiase.
The sincerity of the flancals claima in terminating the
engagerment appears to be of principal significance in bdoth
laws, since hs assuress his bstrothed of his respect for her
by swearing with twelve oathtakers, So large a number of
oathtakers would not nornmally be necessary unlesa & serious
crims night be imputed to him, and breaking an engagement
might be charged as such a crimn.hu Both laws oclearly

~ stipulate that it bs due so0lely to the affection of another

hJ‘Schwind, pp. 359-360,

4254 Kar1 Lehrann, "Zur Textlkritik und Entstehungs-
sschichte des alamannischen Volksrochtes,” NA, X (1883),
96, Yet, this doea not hold trus for all crimes victimiz-

ing women, Ses L.Baiu. IV,30 above,

43Lenmann, pp. 110-111.

Uiche gravity of this crime is also especially evie-
dent in the Visigothic laws olted in n. 4O above,
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woman that the ﬁ.aﬁce’ wishes to break the engagement, and
not to any dislike or crize (L.Baiu. VIII,15) or any vice or
temptation (L.Alam. LII). The innocence of the bastrothed
woman is upheld by ths laws.

(b) The laws ars close philologically, since 42 psr
cent of the termino.logy of L.Alam, LII reappears as 36 per

cent of L.Baiu, VIII,15, Ducore and adducere as well as

sponsare and disvonsare are counted squally in this calcu-

htiono

(e) No agreemsnt.
& B ® # &
Lex Baiuvariorum VIII,16

S1 alterius sponsam rapuerit,

Lex Alamannorum LI

(a) L.Baiu, VIIT,16 1s an extension of the previous
Bavarian law, VIII,15, since the former concerns betrothed
women abducted by men other than their fiancés. This, of
course, constitutes s most serious crime since the sanctity
of betrothal (so evident in L.Baiu, VIII,1S above) is
seriously jeopardized, The a&bduction of & woman is merely
a simple and Inexpensive means of obtaining a wife as is
already noted above under L.Baiu. VIII,6. The similarity
of L.Baju. VIII,16 and the law from which it is drawn,
L.Alan, LI, is obvious 45 L.Baiu. VIII,16 says: "Si quis

usClosely parallsl to ths two laws discussed here is
Ed.Roth, CXCI: "Si quis puellan aut viduam spunsata [8ic/
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sponsam alterius rapuerit, vel per suasionem sibl eam
duxerit uxorem, ipsam reddat et conponat bls LXXX solidls,
hoc est (.:1’..1."1*‘6 L.Alan, LI says: "s8 quis sponsatam alterius
contra legen acciperit, reddat eam et cum 200 solldis
conponate o+ o 4T Both laws require the return of the
woman with payment of the full wergeld of 160 solidi, to
vhich L.Alam, LI adds an additionsl payment of 4O solidi,
thereby making the total of 200 solidi, In all likelihood,
this additional payment may bs a fredus, That marriage is
the motive for the abduction 1s evident in L.Baiu. VIII,16;
the case for L.Alam. LI 1s not so clear from the law itself,
Kevertheless, the position of L.Alam, LI seen from within
the entire Alamannic code indicates that marriage is its
underlying purposs, that is, L.Alam. L,1 through LIII,2 all
deal with abducting women, whatever their marital status,
for cohabitation.

(b) Linguistically, 57 per cent of the terms from the
first part of L.Alam. LI (quoted above) constitute L1 per
cent of the total L.Baiu, VIII,16. If all of L.Alam, LI is
considered, 28 per cent of the terms of this law reappear
in L.Baiu. VIII,16. ]

(¢) Apart from the fredus required only by L.Alan,
LI, the full wergeld of 160 =olidi is required by both laws,

-—en onom0n o

alterius rapuorit, sit culpabiles parentibus puslle Ei_°7 ,
L ] [ ] .n Bluhm.’ pq !{»6. Cro E.Sal. HV,B.

l‘f’Schvu'i.nd, p. 360,
1"7Lehmnnn, p. 110,
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® B # & #
Lex Bajiuvariorum VIII,19

Vario modo dieit de avorso.

Lex Alamannorun LXX

(a) Thers are three laws in the Lex Alamannorum

which concern causing abortions in women, that is, L.Alam,
IXX, and LXXXVIII,1 and 2, Only the first of these three
laws bas any direct bearing on L.Baiu., VIII,19 which also
concerns various casss of abortion. Both of the south
Germanic laws discussed here may be based upon Pact,.Sal.
xx1v,648 and L.Rib. X,10.49 There 1s no other law bestdes
these Salic and Ripuerian laws which appears to have exerted
its influence on L.Baiu, VIII,19 and L.Alam, 1xx, 50
Howsver, L.Baiu, VIII,19 is not coxmpletely clear since it
eontains conflicting conceptas. The law says:
Si quis rmulieri ictu quolibet avorsum fecerit, si
milier mortus fuerit, tamquam homicida teneatur. St
auten tantum partus extinguitur, =i adhuc partus

vivus non fult, XX solldis conponat.
S1 auten iam vivens fult, weregeldum persolvat L

L4Bngy {Euia vero infanten in ventre matris suse
ocoiderit aut ants quod nomen habeat infra novem noctibus
o o o« 8011d0s C culpabilis fudiocetur,™ EckbBardt, Pactus,
P. 91. Italics and brackets are Zckhardt!s,

b9ngy quis parten in fenminan interfecerit seu natum,
friuaqum nonen habeat, bils quinquagenos solidos culpabilis
udicetur, « « " Beysrle~Buchner, p. 9.

50
Attention should be focused on L.Visig. VI 2.
which approaches all the laws rmentioned hore. Soo,?i:o:'g,
Codigo de Rurico, p. 123.
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ot III so0lidis et tromisso.sl
Certainly, a orime is atill committed even 1f the child
lives, and this is why the person guilty of an attempted
abortion must still render wergeld. The law indicates a
eorpensation based on the condition of the fetus (living or
dead) before the abortive blow. L.Alam, LXX is not ax
explieit in its desoription of the orime of abortion:

81 qua mullier gravida fusrit, et per factun alterun
infans natus mortuus fuerit, aut si vivus natus
fuerit et novem noctes non vivit, cul reputatum
fuerit, j0 solidos solvat aut cum 12 medios elsctos
furet.52

How the sabortion is caused is not explained in this law as
it is in L.Baiu, VIII,19 above., L.Alam, LXX is concernsd
primarily with the death of the child, aince the child's
demise before the ninth night is hardly a guarantes that
death was caused by an attsmpted eboriion. There is no
question that the laws are similar if only in a gensral
sense,53

slséhuind, ppe 362-363. The Alamannic and Bavarian
codss use differsnt words for ebortion., The Lsx Baiuvari-
orum merely semploys the tern avorsus (VIII,L9), whereas
The Lex Alamannorum uses the aiternate spelling of aborsus
(LOXVIIT, I} a3 woll as abortio (LXOXXVIII, title). L.Alam.

LXX uses nones of these terczs, but speaks generally about
killing ths fetus of a prognant woman,

52 ehmann, p. 137. This law is a verbatim text of
Pact.Ada=m, IX,30 (XII of Eckhardt!s revised edition).

53Contr1ry to Schwind, there is no agreeriant between
the two remaining Alamannic laws (LXXXVIII,1 and 2), which
also concern abortion, and L.Baiu. VIII,19, Theze two
additional laws are chiefly concernsd with the sex of the
aborted fetus, not simply with the fact that an abortion
has been caused, L.Alam. LXXXVIII,1 and 2 ecmphasize that
women receive a considorably better wergeld in the Alamannia



(b) Linguistically, 20 per cent of the terms of
L.Alam, LXX sppear as 17 per cent of the words of L.Balu,
YIII,19.

(o) The lawa indlicate no agreemesnt in ths wergeld
payment; nevertheless, thers is an alternate paymsnt
supplisd by ssveral MSS of L.Baiu, VIII,19, Codices Ad,
Ald, A1t, B, Bp, O, H, Jl=z, L, and T2 of Schwind's edition
all render forty solidi if the child is stillborn, thereby
agreeing with the payment rendered by L.Alam. IXX,

Title IX
De furto,

Lex Baiuvariorum IX,2
S1 in ecclesla furaverit.

" Lex Alaxmannoru VI
(x) Thers ars two Alamannic laws which are similar
to L.Baiu, IX,2, although {he first of thess, L.Alam, VI,
shows greater similarity than the ascond, L.Alan, XXXI.
The firat of these Alamannic lawa i1a Lalken from that group
of laws dealing explicitly with the rights of the Church;-

LT 2

code than in other leges barbarorum: in these laws, the
arsnts of an aborted fetus roceive twice the wergold
twenty~four solidi) for a girl as for a boy (twelve
s0lidi). Beysrle, ZSRG, XLIX (1929), 286-287 also belioves
L.Alam, LOXVIII and L.Baiu, VIII,19 are similar,
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the seeond is taken fronm thoss laws dealing solely with the

dweal office. L.Balu., IX,2 concerns more than stealing from
& church as its title indieates sbove; it also prohibits
theft from the duke!s courtyard, workshop, and mill. All of
these plases fit in logleally under one law because all are
publis plncos.sh» L.Baiu. IX,2 1s divided into four para-
graphs, of which 2ll four ars quoted in whole or part below.
The law follows:

Bt s} in ocol-si;n;g§ infra curtenm dueis vel in
fabrica vel mul /3sic/ aliquid furaverit,
triniungeld conponat, hoc sst ter novem reddat,
quia iste IIII dorus casas publicae sunt et semper
patentes,

Bt si nsgare volusrit, secundum qualitatem pecuniae
Iurets « «

Bt si amplius quam solldum sive III danarios vel

plus usgue quingus solidis furaverit, eum sacramental-

ibus sex iuret,
Si boven domitun vel vaccanm mulsam, 13 est lactan-
ten, furaverit, cum VI sacramentalibus iuret, ., . .

Altheugh not all of the conditions in L.Baiu., IX,2 ars evi-
deat in L.Alam, VI, many of them are in one form or anothsr.
" Farthernors, L.Alem, VI as well as XXXI does not mention
5haorhnrd Sesliger, “Ewndwerk und Hofrecht," Historis.
ches Viertel fahrschrift, XVI (1913), 483. Cf. Carl Xdehne,
Das Recht der Funlen bls cum Ends der Karolingerzeit (Unter-

suchungen zur deutschsn Staats- und Rechtsgsschichte, LXXI;
Breslau, 1904), pp. 22-23. ’

553111 should bs rendered by molina or molinus, rather
than by mulinum, Holinus &lso appesars in L.ATam, LXXX. Cf.
Flermeyer, lediae letinltatia lexicon minus, VITI, p. 700,
and Paul AebIscher, "Les denominations du moulin dans les
chartes ftallisnnss du moyen age." Archivum latinitatis medii
aevi, VII (1932), L9. -

56340 Kealik, HA, TOXVIII (1913), 41.
5TSohwind, pp. 367-369.
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. workshops or nil1s. 58 L.Alam, VI statea:

Si quis res scolesias furaverit et convictus
fuerit, ut solvatur, unicuique rem, quas furaverit,
tres novigildos solvat aut servum aut aneillam aut
bovem aut eaballum aut gqualecumque animal vel ceteras
res, qui ad ecclesiam pertensunt. . « + Si auten
negare voluerit, sseundum qualitatem pecuniae ita
juret cum suis ncramntalibg; in ipso altare, cui
reos furtivas abstulit, . «

Both laws prohibit theft of chursh property, and both
indieate to various degress what that property may be. In
this respeot, L.Alam, VI 1s more specific, for it prohibits
the theft of slaves (male and femsls), oxen, and horses.
L.Baiu, IX,2 explicitly msntions but one possession, oanttle,
be they dulls (domitus boves) or cows (mulsae vaccae).e’o
Reference to Bavarian laws alrsady discussed in this study,
such as L.Baiu, I,3-k, indicates that the movable property
described in L.Alam, VI could alzo be included under L.Baiu,
IX,2, ezpscially when a church i1s involved., Slaves, oxen,
and horses owned by a church and described in L.Balu. I,3-k
could be included and probably are implieatsd in L.Briu,
1X,2, Therefors, the properties desoribed by L.Balu, .fx,a
and L.Alan, VI are similar as far as & church is concerned,
The influence of L.Alam., XXXI, which concerns the ducal

property covered in L.Baiu. IX,2 is discussed below under

5834e Pact.Sol. XXIT,1-3, and L.Visig. VII,2,12,
59Lotmmn, p. The
wstoallng cows is also evident in Pact.Sal. III,6

and Ed,Roth, CCL (to which the latter adds horses and oxen),
and THese anircals are not owned by a church,



its own heading. If one wishes to deny the eharge of theft,
he may swear with oathtakers under beth laws, However,
there 18 no agreement in the mumber of required oathtskers,
sinoe L.Alam, VI doss not explain how many oathtakers must
be present, nor can this bs sclved by drawing wpon the
information supplied in the eorresponding L.Almm. (Hlet,)
VI,3 which concerns the sonditlons under which persons are
chosen as onthtakers.é; N

in s0 far that both laws maintain the validity of an cath
in cases of theft,

evertheless, there is agreemsnt

(b) Xo agresnmsnt.
(o) Both laws require the wmaual payment of thrice
ninefold compensation,

- Lex Alamannoruwa XXXI
(a) L.Alam, XXXI, which is also parallel to anothsr

Bavarian law (IX,12) dizcussed previously, is too concise
to show d.tinltt proof of legal influence; nevertheless, it
s8till manifests conc-reto similaritiss with L.Baiu, IX,2,
A brief passags of L.Alam, XXXI will unquostionably illus-
trate this sinmilarity: "Si quis res duci, quod ad swm
perteneunt, exinde aliquid furatua fuerit, ter novigildus

320/ conponat o o o762 L.Adlan, XXXT does not define what
I v Ry R oo o
other, This view &s uphsld by Sochwind, HA, XTI (1906),

_62Lohxunn, p. 89,

204



ducal property is atolen or where it is stolen. Such
definitions, so evident 1n L.Balu. IX,2, are not necessary
in this law, since L.Alax, XXXI universally applies to all
deal property, thereby proteeting the duke's position no
matter what may be stolen.

(b) Yo agresmesnt.

(e) Another point of similarity is the thrice nine=
fold eompsnsation, The fact that both laws contain this
payment strengthens the dependence L.Balu. IX,2 has on the
earlier L.Alsm, XXXI,

* & % # =
Lex Baiuvariorum IX,}
81 liberun hominem furaverit,

Lex Alexannorm XLV

(a) Since very sarly times, the Germans have traded
in slaves, but most of thess wers prisonsrs of war.63 That
slavemongering included selling one's own tribesmen into
bondage is svident from ths laws in the Alamannic and
Bavarian codoa,a% but the laws thomselves differ in one
aspsct: where the slaves are sold, that is, within or
oubside the duchy., The Lex Alamannorum supplies one law
(XT.v) which concerns gelling freemen outside the duchy

63‘1‘:011:\15, Gor=ania, 25, Ses Anderson, Cornelii
Taciti, pp. 18 and 125, Cf. E.A. Thompson, "slavery in
EaTIy Germany,® Herratkena, LXXXIX (1957), 1920,

&"mil practice 18 also evident in L.Burg. LVI,l,
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(Brovincia).65 The Lex Baluvariorum contains two laws
(IX,l; and XVI,5), but omly IX,L concerns freemen solely.
L.Baiun. XVI,5, which is discussed below, concerns selling
freexen and freswomen into bondage. If women were included
in L.Baiu. IX,l;, thers is no doubt that they would be
oxplicitly mentioned. The basis of all these laws is
undoubtedly Peet,Sal. XXXIX,3-l and L.Rib, XVII.66 L.Batu,

IX,l. states:

Si quis liber liberum hominem furaverit et vendid-
erit ot exinde probatus fuerit, reducat eum et
1ibertatl restituat et cum LXXX s0lidis conponat eum,
In publico vero XL solidos solvat propter praesump-
tionem quan fecit.

Et s1 eum revocare non potuerit, tunc ipse rug
perdat libertatem suam pro eo, quod conlibertum®7

suumégarvit o tradidit, si solvere non valet wera=-
%3%t69 sic/ parentibus, et amplius non requira-

65Provincil clearly indicates that Alamammia is
viswed az an &rn of the Franks, The abasence of provincia
from the Lex Baiuvariorunm is therefore striking. JSee
Cramer, Geschlcnte der Alamannen, p. 297,

)0t L.RIb. XVIT especially: "Si quis ingemuus
ingenuum Ribvarit= extra solum vindiderit et sum iterum ad
solum non potuerit reducere, sexcentos solidos culpabilis
iudicstur, aut cum 70 duobus iuret; et si eum in solum
reduxerit, ducentos solidos culpabilis iudisetur. Quod et
de femina ingenua similiter convenit observare.” Beyerle-
Buchner, p.ngo.

$Trners 1s mich confusion whether the conliberti
(collibertl) are truly fres. That they msy be sIIghtly
‘below the Iresborn is 1likely. Seo Marc Bloch, "Les colli-
berti,”™ Revue historique, CLVII (1928), 227. Also soe
Joseph Balon, "L statut juridique des colliberts du Val
de Loire,” Revue bénddictine, LXXVII (1967), 300-301, and
Hans Woerle, "ConlIberti,™ Archiv fir Diplomatik, XIV (1968),

197.
68yer elt is a miasspelling af werpeld; see Kralile, NA
XXXVIII TI§§3T, ’ ' =

698chw1nd, PPe 370-371.
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The law does not indicate where a freeman 1s sold, that is,
either within or outside the duchy, If the enslaved freeman
is fourd, he rmist be freed from servitude and compensated

by the thisf., The thief loses his own freedom if the
enslaved victim cannot be found and if he cannot pay the
w'rgold.7° L.Alam, XLV presents a striking parallel; it,
too, 1s concerned only with fresemen, and freemen sold
outside the duchy (provinciz):

81 quis liber liberum extra tsrminos vendiderit,
Tevocet eum infrg provintiam 13107 ot restituat em
1ibertaten ot cum 30 solidis conponat. Si autsm sum
rsvocare non potest, cum wirigildum eum parsntibus
solvat, i1d est bis octusginta s0lidod, si heredom .
reliquit; st aute?lheradem non rsliquid, cum 200
solidis conponat,

705, visig. VII,3,3 is the only law in the Visigothie
ocode which approaches the two laws discussed hers. This
Visigothic law is sinmilar in a most general senss since it
concorns selling frecborn children into slavery. Although
L.Baiu, IX,k and L.Alam, XLV do not specify that the victim
Ts ot an adult, Thess laws ars only concernsd with enslaved
Ireeborn persons, Individuals who are frsed or enslaved ars
not discussed by either L.Balu, IX,4 or L.Alam. XILV. Because
L.Visig. VII,3,3 is tho only Visigothioc Iaw which concerns
Tresborn individuels selling others of their class into
bondage, it is similar to the laws discussed hers, IL,Visig,
VII,3,3 says: "Qui filium aut filiam alicuius ingenuT VeI
ingenue plagiaverit aut =zollicitaverit et in populo nostro
vel in alias reglones transaferri fecerit, huius isceleris
autor patri aut matrl fratribusqus, si fuerint, sive proxi-
mls parentibus in potestaten tradatur; ut 1111 ocecidendi aut
vendendi sunm hsbsant potestatsn, aut, si voluerint, conposi-
tionen honicidii ab ipso plaglatére consequantur, id est
solidos CCC; quia parsntibus vendlti aut plaglati non leviua
es38 potest, quam si homicidium fulsset admissum, Quod i=a
oum ex persgrinis ad propria potuerit revooars, plagiator
CL solidis, hoc est medietatem homiocidil, exolvat, aut =%
non habuerit, unds conponat, ipse sublaceat servituti,"
Zeumer, pp. 2968-299. This law clearly indicates that the-
wergeld will be rsduced by half if the victim is returned
and reastorsd to freodox:,

71Lohnxnn, pp. 105-106,
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Al) of the ideas evident in L.Baiu. IX,L ars contained by
this law with one exoeption:‘tﬁem is no explicit mention
of the enslavement of the thief if he cannot recall the
onallv.ed freaman, but the inadbility, of any, of the thief
to payA the wergeld would ultimately result in his enslave-
ment to the injured party. In addition, selling freemen
into servitude is most profitable if the individuals are
s0ld at a distance from their homeland., For this reason,
selling freemsn outside the duchy carries greater assurance
that the snslaved psrson would not be freed easily., The
inference may be mads, therefors, that L.Baiu., IX,k most
likely concerns selling fresmen outside the borders of the
duchy, and thersby agrees with L.Alam., XLV, The compen=
satlen for selling freemen into bondage Inside the dushy
would be conslderably less &s L.Alam. XLVII indicates:
"Si enim liber liberum infra provintiam vindiderit /sic/,
revocst sun in pristinam libertatem et oum 12 solidis.
conponat. . o "¢ Naturally, both L.Baiu. IX,} and
L.Alam, XLV stipulate that the enslaved freeman is to be
Testored to liberty.

(b) The laws are also close philologleally, asince
46 per cent of the terms of L.Alam, XLV constitute 36 per
cent of all the words used by L.Baiu. IX,l.

(e¢) L.Alan. XLV says i1f there is no heir to the
snslaved froexan, compensation will be made at 200 solidi.

2nps4,, p. 107.
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Lehnann has corrsctly indicated that this high wergeld is
the full wergeld of 160 solidi plus L0 s0lidi rendered to
ths publiec treasury as & fredus,’3 Likowise, there is a
parallel in L.Baiu. IX,} which requires only half of the
full wergeld (eighty solidl) as well as forty solidi as a
fredus, Although the amount of the required wergeld and
fredus do not agrse, thers is general agresment sincs the

laws do rsquirs doudble ocxmpensation.

Title X

De incendio domorum et eorwt conpositionse,

Lex Baiuvariorum X,1
De immissions ignis per noctan.

Lex Alamsnnorum LXXVI,)

(a) Arson is a serious erime among the south Germans,
This 1s sspecially trus if the arsonist attempts to burn
another!s houss under cover 1s darlmess. The first law
ocontained in title X (which concerns arson) of tho. Lex
Baiuvariorima prohibits setting fires by night, This
law ia L.Baiu. X,1, and it says: .

Si quis supsr aliquem in nocte ignem inposuerit
ot incenderit liberi vel servl domum, inprimis

sscundur; qualitaten personae omnis sedificia con-
ponat atque restituat et quicquid ibi arserit,

73Ib1do, Pe 105, n. 3.



restituat unaquasque suppsllectilia,

Bt quanti liberi nudi evaserint ds ipso inesndio,
unuaquemque cum susk hrevauuntil4 conponat. De
i;ﬁﬁ: Z:;gog;xg]..%ur. Tunc domis oculmen cum XL

The gravity of this law is shown by the inclusion of the
houses of slaves as well a&s thoss of freemsn. Although
there ars Bavarian laws which disocuss freemsn and slaves
togethesr, there are few laws which jein tham in the same
sentence as the law above., Neverthelsss, the damage to
onets house 1s restorsd according to the status of the
porson who owmns it, that is, a fresborn person receives
greater componsation than a alavo.76 The damage to the
-roof (culmen) also roceives special attention; not only is
the roof discussed ssparately at the end of the law, but it
is compensated by a relatively high smount of forty aolidi,
L.Alam, LXXVI,1 shows many parallels to the above law: "S1
quis aliquenm foso in nocte miserit, ut domus incendat seu
ot sala suaz, et inventus et pz;obatus fuerit, omia, quid
ibidem arsit, similem restitust et auper haec 4O solides
conponat 77 L.Alam, LXOVI,1 as well as L.Balu. X,1
stresses the danger of houses set on fire at niéht.
Although no class distinctions are mentioned in _L_.Al_g._n;.

IXXVI,1, ths law clearly agrees with L.Baiu. X,1 by.

Thses Kralik, NA, XXXVIIT (1913), Lh6-LL7.
758¢enwind, pp, 361-385,

T6¢ce, 1.visig, VIIT,2,1.

77Lt;hnnnn, p. U0,
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requiring full restitution of all damages caused by the
fire. L.Alam, LXXVI,l, in addition, rsquires a payment of
Larty aolidi; what could this additionsl payment be for
except to pay for ths roof? Certainly, the attention
devoted to the roof in L.Balu. X,1 would not bs overlooksd
by the Alamanni, It may be safely inferrsd that the ocome
pensation of forty solidl in L.Alanm, LXXVI,1 is the source
of the same payment ao claarla.' desé:ribad in L.Baiu, X,1.
Although Pact.Sal, XVI,178 and L.Rib. XVITI?? also concern
arson, they do not deal with that particular orime of
sstting anotharts houss on fire at night. They show only
general sinilarity with L.Baiu. X,1 and L.Alom, LXXVI,1,
The greatest similarity of these four laws is evident by
those two laws from ths Alamannic and Bavarian codes.

(b) The terminology of both laws is close, since
52 per cent of the terms of L.Alam, LXXVI,1 appesar as 30
per cent of those terms of ;_.Biiu. X,1.

(s) Both laws requiro' restoration of &ll damages
plus forty solidi for the roof,

T8rgy quis easam /aiie quamlibst super homines
dormientes incenderit . . " Fekhardt, Pactus, p. 71,
Aldens= is included within brackets in Eckhardt's edition,
. 79“81 quis hominem per nocten latenter an;ondorit,
ssxcontos solidos culpabilis iundicetur, et insuper dammo
st diletura rostituat; aut si negaverit, cum 72 furaet,"
Beyerle~-Buchner, p. 81, Part of this text appsars to be
nissing since the rostoration of damages whioh it deg-
eribes could hardly pertain to & human boing., It must

poertain to the damaging of the man's house rather than
his person.
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Lex Bajfuvariorum X,2

De scuria liberi,

Lox Alamannorun LXXVI,2
{a) The Alamannic and Bavarian codes &re similar in

another crime concerning arson. Both L.Bziu. X,2 and L.Alam
IXXVI,2 describe the compensation exacted if the atore-
houses of freemsn are burnad.eo Only one other law, Pact.
Sal. IV'.\Z,BBJb also concerns burning the storehouses of
others, and this may be the basis of the two south Germanic
laws discussed here, Of the five paragraphs of L.Baiu,
X,2 in Sehwind's edition, only the first paragraph is
similar to L.Alsan. LXXVI,2. L.Baiu, X,2, 1 says: "De
acurinea vero liberi, si conciun parietibus et pessulis
oux clave mmunits fuerit, cum XII solidis culmen conpone-
at."83 This law stresses that the storshouses are enclosed
by laws, thereby rmaking them separate bulldings in them-
sdlves, That this idea is also expressed,‘although in

8°Sae Karl Siegfried Bader, Das mittslaltorliche

Dorf als Hiedens- und RechtsboreiT(Uemnr, XG57T, PPe
BI82 and

81“81 iz spicariun aut meachalum eum anona incon-
dexrite ¢ « o" Eokhardt, Pactus, p. 73.

ZBasidos storehouss, scuria nay also be rendered by
barn, Ses Du Cange, Glossariia rodiae ot infimre letini-
tutia, VII, p. 377, and Lier=oyor, Ncdido latinitatis

con mirms, X, p. 949. OCfe Krallk, IX, XCZVIIT (I913),
36—and Brunner, Deutscha Rochtsgeschichf— 1I, p. 846, n. .

835 enitna, p. 385.




greater detail, by L.Alam, LXXVI,2 can be seen from the law
itself, L.Alsm. LXXVI,2 says: "Si enim domus infra curte
iniondorit': nut-', scuria aut granioca vel esllariz, omia simili-
ter restituat et cum 12 solidis conponat."all' In addition
to & storehouss, L.Alam, ILXXVI,2 adds & granary and another
storehouse (collarium), and it olearly describes these
structures as bulldings, It may be assumed, therefore,
that these bulldings have walls of thelr own, thereby agree-
ing with those characteristies given in L.Baiu. X,2,§1,
The latter does not require that the damaged buildings be
restored, although ths last paragraph of this law (§5)
clearly requires this. If L.Baiu. X,l requires restitu-
tion of buildings, L.Bsius X,2 should as well, L.Alsm,
IXXVI,2 also roqui:os.restitution. In the discussion of
L.Baiu, X,1 above, the roof receives spselal attention;
this is also true for L.Baiu. X,2,31 whore roofs of store-
houszes are to bs cocpensated by tweslve solidi. Again,
there 13 & parallel in L.Alam, IXXVI,2 which also requires
an additional coxpensation of twelve solidi, What would
this coxpensation be for exespt for the loss of the roof?
(b) Although 25 per cent of the terms of y_.&l;. ‘
IXXVI,2 constitute 28 per cent of the terms of L.Eaiu,
X,2,%1, no significant terms concur in either la\r'axéept
scurta,

(e) The laws raquire restitution for all damages

81"1.«!1:::.-.1111, p. A,



plus twelve solidi for the roof.

Title XI
De violentia.

Lsx Baiuvariorum XI,l

De curte,

Lex Alamannomm XCIV,2
(a) Of the four laws contained under title XI of the
Lex Baiuvariorum, only one (XI,l) shows any degree of simi-

larity with the Lex Alamannorum, L.Baiu. XI,1 states: "sSi

quis in eurtem alterius per vin contra legem intraverit,
cum III sclidis <:onpc:rm.t."85 It 4s parallel to the sscond
half of L.Alsm, XCIV,2, However, all of L.Alam, XCIV,2

is presented here, since the second half of this law is
bascd on the concepts sstabliched in the firast half, The
law follows: "Et si intus /Buricas/ per furore intrat et

de suoc nihil invenit, 6 solidos conponat, Bt si in ourte
aliena ingressus fusrit, simill z:odo."86 It may be inferred
that the anger defined in the first half of L.Alam, XCIV,2

855chwingd, p. 396,

86Letmann, p. 154, Burlcas is understood from the
ixx;ovious law, XCIV,1. Burics cay be snclosures for animals
the foreat, See Charlos Parain, "The Evolution of Agri-
cultural Technique," in Ths Carbridgo Economic History ef
D-!r:ono. ed, M.H, Postan ¢F eI, 2nd ed, (Canﬂmmﬁwy,
» Pe
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appliss to the szsecond half, Certainly, a person who enters
a eourtyaral? in the stats of anger may do so foreibly., If
the persont's entry is met with some form of oppesition,
such as a locked gate, he can overcome this if he olimbsa
ovsr the obstacle, thereby committing foreible entry, I
believe we may infer this froam L.Alam, XCIV,2, thereby
. Unking this law with L.Baiu. XI,l. The laws, however,
express no other agreement,

(b) o agreement.

(e¢) No sgreemsnt,

Title XII
De terminis ruptis,

Lex Baiuvariorum XII,8
De signis non evidentibus,

Lex Alamannorum LXXXI

{(a) Land was & preclous sommodity in esarly modieval
aoeiot:y since it was the basis of all subsequent wealth,
Proving wheXe oﬁe's land ends and anotherfs begins was not
easy if there wer; no natural boundary markers, and the
absencs of markers gave 2 land-greedy person the opportun-

ity to violate the property rights of others at the otherat

8700urty1rd can mean any fenced~-in property, even ir
it 1s not adjoining a domicile. See L.Baiu, II,20 above,



expense, The south Gerrans saw the necessity of promid-
gating legislation to handle boundary disputes which might
ariss, Of the sleven laws contained in title XITI of the
Lex Baiuvariorum, eight of them concerm boundary markers,
and geven of these (XI1,1-7) ares direoctly influenced by
L.¥isig. X,3,2-5.88 The remaining law (XII,8) shows influ-
enes not from Visigothie law, but from L.Alam. LxoT.89
Adlthough the Visigoths also drafted written laws concerning
boundary markers, only the Alamanni and Bavarians are con-
cernsd, in addition, with aettling the disputes which may
arise if the markers ars not easily recognirable, The legal
toncepts of L.Baiu. X11,8 and L.Alam, LXXXI are espscially
similar since the laws settls diaputes between two opposirg
partiosgo in the same way, by wager of battle.9% The Lex

882%1 X,3,5 1s derived from CodEur, CCLXAVI,
See Felix Sc er, "Das erste Fragmont des Codex Eurici-
anus,™ ZSRG, XX (1909), 18-36, and Zeumer, NA, XXIII
(1895),-E'E. Cf. Mex Erser, Das rbmische Privatrecht
(Eandbuch der Altertumswissenscheft, X,3,3; hunlch, 1959),
II, P 37’ n. 39. Also =sse _I_J..Burg. LV,5-6.

89D!0rs, Codigo de Purico, p. 193 supports the view
expressed.here,  Franz beyerle, "Zur Frilhgeschichte der
westgothischen Gesetzgebunge Volksrechtlichs Studien IV,®
ZSRG, LXVII (1950), 10-11 contends thers ias Visigothie

Tegal influcnce on L.Baiu. XII,8, but his arguments are
based largely can assumptions, and little on fact.

9°Thare is no guerantee that the opposing partiss
are necessarily aristocratic fanllies. HNevertheless, this
view is maintained by Parain, Canbridpe Economls History,
Y, p. 36. That thsy are fanilies, however, 1Is cortain,
Se¢ the discussion below. .

91800 A, Bmmain, A History of Continontal Criminal
Procodurs, trans, John Si=pson iContInnnEaI Legal HElstory

erles, V; Boston, 1913), ppe. 344=35 who discusses how freo=-
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Visigothorum settles land disputes by judioial procesdings
rather than by foroce of arms., The wager of battle described
by L.Baiu, XII,8 can only have come from L.Alam, LXXXT, and
this holds trus as well for the other points of similarity
between these laws.’? L.Baiu. XII,8 follows:

Quotiens de commarcanis?d3 contentio nascitur, ubi
evidentia szigna non apparont, in arboribus aut in
zontibus nec in fluminibus, et iste dioit: thucus-
qus antecessorss mel tenuerunt et in alodem mihi
reliquerunt! et ostendit sscundum proprium arbitr-
{um locum; alter vere nihilomlnus in Lstius partem
ingreditur, alium ostendit locum secundum prioris
verba, suun et suorun antocessorum sempexr fulsss
usqus in praesens asseritur; et si alias probatie
misquan inveniri dinoscitur, nec utriusque invasion-
on conpenssﬁe voluerint: tunc spondeant invicem
wehadinoe, quod dicimus, et in campliones non
sortiantur, sed cuil Deus fortiorem doderit et vietor=
ian, ad ipgé,us parten designata pars, ut quaerlt,
pertineat.

This law indicates that boundary markers are placed by
ons's ancestors, and since ancestors rspresent gensra-

tions, 9% 1and 1s thought of in terms of families rather

nen can e&slly initiate claims for wager of battle.

: 921, Mlen, LXK is also similar to L.Baiu., XIV,17.
See this law Dslow. -

93Heaning a ooxmion boundary between two different
parties. See Kralik, NA, XXXVIII (1913), hgl-;.us' and
26,

e’

Brunner, Deutsche Rechtsgoschlichte, I, p.

Moaning wager of battle. Kralik, NA, XXXVIII
(1913), 619-621, Cf. Schade, Altdoutsches—Wérterbuch, 11,
P. - » Brunnsr, Deutsche Rsehtsgoachichte, IT, v, 555,
and Schmsller, Bayerisches wWortoerbuch, II, col. 680.

95Schwind, pp. L02-103.

96803 Fustel de Coulanges, Histolrs des institutions
-politiques: L!'alleu et le domaino rural, pp. 105-109,
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than of individuals. Consequaently, the strife betwsen the
two opposing parties is the result of blood tles, and this
principle is also evident to a greater degree in L.Alam,
10,97 p.patu. XII,8 also indicates that the land Lt
desoribess is held in full ownership (slodis, t\llodiv.xm).98
A comparison of thls law with L.Alam, LXXXT shows striking

similarities, L.Alam, LXXXI says:

S84 quis contentio orta fuerit inter duss genea~
logias de termino terras eorum, unus dicit: tHie est
noster terminual!, alius rovadit in alium locum et
diolt: 'Hic est noster terminust, ibl de prasssnte
8it ecomis de plebe 1llg, ponat signum, ubi isti
voluerint, et ubl alii voluerint terminos, et girent
ipsam contentionem. Postquanm girata fuerit, veniant
in medium ot de prassentl comite tollant de ipsa
tsrra, cquod Alamanni corfo99 dicunt, , o o Tunc
spondeant inter se pugna duorum, Quando parati sunt
ad pugnam, tunc ponat ipsa terra in medio st tangant
ipaa terra ocum gpatas suas, quos pugnars habebunt,
ot testificent Deum creatorem, ut, cul sit iustitia,

97sse Bullough, Past and Present, XLV (1969), 12, Cf.
Paul Vinogradoff, OutlIros of Hisvorical Jurfsprudence
(oxford, 1920), I, pe. 335, and his Custom and Higat (lnati-
tuttet for Sarmenlignende Kulturforaslming, series &, III;
0alo, 1925), p. 60. .

98P.W.A. Irmink, At tho Roots of Madisval Society

(Instituttet for SarmenIignende Kultursforskaing, series A,
IXIV; O0slo, 1958), p. 6l supports the idea that "allodium
was essentislly & right belonging to the family,™ Tho
association of allodiwma with ths family also agroes with

" L.,Bafu., I,1., Ses eapocially tho title of this law above,
X1zo ses Inama-Sternsgg, Dsutsche Wirtschaftsgoschiohte, I,
Pe M1, and Fustel de Coulanges, "hRocharcnges sur Cotie
question: Les Germzins connaissalent-ils la propristé des
tuwres?™ S6ances et travaux de l'Acaderde des sciences
morales et pollitigues, nouvells serie, XXLV (1B85), 5I-52,

99Heming exrth in goneral. See Baessecke, Geschichte
dexr deutschen Sprache, LIX (1935), 29, and Graff, XIthoch-
outscher Sorachscartx, V, col. 706,
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1111 donet Deus victoriam, et pugnente o o o100
Lixe L,Baiu. XII,8, L.Alam, LXXXI alsoc associates land
disputes with fanilies (genealogise) rather than with
individusls.l01 Although only this Alamannie law zpecifies
that the eount a= an suthority is required from ;._an_gx_.
XII,8. Certainly, the Bavarians would not allew land
disputes to be settled without the intervention of a neutral
authority, sueh as the count, Ths resemblanes is striking;
oven the dialogues of the opposing parties in both laws
ars sinilarly stersotyped. In addition, the laws speeify
that the vietor will be he who is favored by God; that
God will not allow the person with the rightful elaim te
loss a feat of arms, Such a reference is surprising, sinse
this would naturally bs underastood by the peopls thenm-
selves, and no law is necessary to buttress such an obvious
sustom of Germanic society, The fact that both laws do
deseribe the participation of God in the coﬁtut links
ths laws elosely, Thias divine participation and what has
. &lready been said above concerning the absence of Visi-
_ gothle legal influence on L.Baiu, XII,8 affirms the
sonclusion that L.Alan, IXOXXT diractly influenced the
writing ef L.Balu. XII,8. .
(b) Wuy do both laws use eontentiol02 as dispute or

1°°Lohnm, pP. 1L4S-1i6. The italies are Lohm&nn'u.
10pustel de Coulanges, Recherches, pp. 300-301.

10254, Niermsysr, Medise latinitatis lexicon minus,
III, p. 263,




strife in the sense of competlition between two parties?
Likewiss, why do thess laws use signum as sign or marker in
place of mota? (Nota is used by L.Baiu. XIT,1 and 4293
where it rmust be rendsred in eontext as marker,) The fact
that L.Baiu, XII,8 uses siznmx (in place of nota or sipmm

ot nota) as well as L.Alam, LXXXI shows influence of the
latter on the formsr. This sargquusnt 1s not weakened by the
use of the OHG uuehadine by L.Baius XII,8, meaning wager of

battle, whereas pugns is used by L.Alanm, LXXXI. No signif-
icant philological percentage is evident in the laws,

(¢) No agreement.

203p pasy. XIT,1 and b follow. XIT,1: *Si quis limites
conplanaverit sut terminos fixos fuerlt ausus evellare, si
ingenuus est, pesr singula sizna vel notas VI solidos cone
ponat,® Schwind, p. 398. XII,l: "s « o Si hrec signa
defuerint, tunc in arboribus notas quas decoreas vooant
convenit observare, sed illas quas antiquitus probantur
incisae. o o o Ibid., p. 400,



CHAPTER VIIX
Titles XIII-XXIX

Title XIII
De pignoribus,

Lex Baluvariorum XIII,L
81 porcus ad pigmus tulerit.

Lex Alexannorum XCIV,lL

(a) To pledge chattels and especially livestosk aa
a 1iability for « debt is an old Germanie custom.l One
such aniral pledged by both the Adlamannic and Bavarian
codes 1s the pig. Although the two lawa discussed here,
L.Baiu, XIIT,l and L.Alax, XCIV,l;, both soncern offering
pigs as pl-dgos,z the formsr does not explain under what
circumstances pigs may be illegally pldeged. L.Baiu,

- 13ee Rudolf Huebner, A History of Germenic Private
T e A R
3 H aton, s PP aw of

chattsl pledges,
1y vous SBRERE TEEH e Lo e Alemmint? Sese. Lo

reason, no legal similarity is evident in Schwind!s edition
of ths Lex Baiuvariorim, Also see Schwind, NA, X011

(1908), 635,
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XIII,l; states: "Si quis contra legem porsos ad pignua
tulerit, unumquenque ewn II saigis conponat.¥3 The generale-
ity of this law agress in part with L.Alam, XCIV,li, but the
latter is more explicit in defining what other animls may
als0 be orfersd as a pledge: "Si quis gregem de poreus aut
de iumenta aut de vacaricia /3ic/ vel de vervices in pignus
tulerit, 40 so0lidos sit oulpabilis."’"‘ Among the Alamanni,
horaes are a mors popular chattel for pledges than any other
nuntook.5 This law, howsver, deviates from this norm, and
adds thres othsr animals: piga, cattle, and shesp, Both
L.Baiu, XIII,l and L.Alam, XCIV,L clearly describe offering
pigs as pledges, Furthermore, L.Baiu, XIII,S below also
deseribes that sheesp could be offered as pledges, but
again astresses the 1llegality of the pledges. There ars,
unfortunately, no Bavarian laws whish conceran offering
horaes (iummtn)6 or oattle (vaccuicia) as pledges as does
3Schwind, p. 409, Two parsgraphs make up L.Baiu,
XIII,}, the first of which is quoted here., L.Baiu, XIiI,
§,%2 says: "Illam ductricem cum tremisse conponat." Ibid,
For ths saiga, see SchrBder, Zeitsehrift fiir NumismatIk,
XTIV (1%04), 3hr-3h2. —

' hLohmnxm p. 18k, For the msaning of vaecariocia
ass Nisrmeyer, Medizo latinitatis lexicon minus, XTI, p."’

5Attontion should be focused on two other Alsmannie
laws, both of which concerrn offering horses as pledges,
IXVII,1l: "Si quis gregem iumsntorum ad pignus tulexrit ot
incluserit contra legem, cimn 12 solidis conponate o o M
LXXXIIY,1: "Si quis pignus tullerit /Sic/ contra legem
aut sernum aut equum, o o " Lehmann, ppe. 134 and 1);7,

6For iumontun (beast of burden), see Niermeyer,
Medige latinitafis lexicon minus, VI, p. 566, although
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L.Alam, XCIV,k,
‘ (b) That the laws are philologlically similar is also
evident, since 2 per cent of the terms of L.Alam, XCIV,);
reappear as 38 per cent of the words of L.Baiu, XIIT,l.7
The principal word for both laws 1s porcus,
{e) No agresement.,
® & 8 * %
Lex Baiuvariorum XIII,5
81 oves tulerit in pignus,

Lex Alamannorum XCIV,L

(a) L.Bain, XIII,5, whieh concerns offering sheep as
Pledges, 1s also similar to L.Alam, XCIV,l as the latter is
sinilar to L.Baiu, XIII,lj. L.Baiu, XIII,5 says in part:
®34 quis oves in pignus econtra legem tulerit, taceat de

oausa pre qua pignus tulit, et eum solldo conponate. . o .8

Hiermeyer is extremely valus in defining this term az horse
dn Adamannioc law. Cf, A, Ernout and A, Meillet, Diction=-
nairs et logicue de 1a langue latins, Eistoirs dos mots,

ed, i;ana, 19597, p. 327 There are in all elght
Alamannic laws which use this term, and in all of them
borse, and not ox, rust be rendered from context, Besides
L.Alsam, XCIV,l described hsre, the remaining seven Alamannie
Java_are LXIX,2; LXIII,3; LXV,1 and 2; LXVI; and LXVII,1
and 2, The best exarple of iurentum as horse in these laws
¢an be seen in L.Alexm, LXVI: "8I quls autem aliquis hemo
festo ferierit prigmm iumentxm, ot ipsa stortivum fecerit,
lectans ipsmm pulstren Zuic? mortuum, umm solidum conpon-
&t," Lehuann, p, 134, Toledrus (puletrus) ean only be
ltxrumht.d as foal or colf, and a colt Is the young of =
oX88e

T1e

paragraph two of L.Baiu, XIII,l 4s used in this
cal:ulation, the percentage Tor THis law drops to 28 per
csnt,

BSCthnd, p. 14109,



This law does not add why offering sheep as pledges is
urlawful, although it does not appear to be an sxtremsly
serious offense espscially when the pledger (debtor) is
encouraged to remain silent. A look at L.Alam, XCIV,h
Quoted with L.Baiu. XCIV,4 above attests to the relativs
sinfilarity between the laws diseusaed here.9

{b) There is also philological similarity betwsen
the laws, Heres, 29 per cent of the terminology of L.Alam,
XCIV, is evident as 32 per cent of the terms of that
portion of L.Baiu, XIII,5 quoted above. If the remaining
portion of the latter is quoted, the percentage drops to
& mexre 13, The laws use two different words for shsep;
L.Baiu. XIII,5 uses ovis, whereas L.Alam, XCIV,l uses the
less deziradle Yysrvex, Although the terms are different,
both of them denote ths sams animal,

_(c) Ho agresment,

) Title XIV
De vitiatis animalibus et eormm oonpositione,

Lex Baiuvariorum XIV,17
Ut minime praesurat an!.z.al eccidere slienum,

Lex Alaxannorum LXVII,2
(a) Straying farm animals are often discussed in the

980. PPe 207-208 above.
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lsges barbarorum, The damage they might cause to meadows

and erops drew special attention from several Germanie
codes: Visigothie, Burgundian, Salle, Ripuarian, Bavarian,
and Alsmennie, Our immediate interest, however, concerms
two lawa in the last two codes, L.Baiu., XIV,17 and L.Alsm,
ILXVII,2, These laws are unlike the remalning laws in the
other codes for several reasons, To begin with, the Lex
Alamannorim and Lex Baiuvariorum both possess but one law
legimlating how the owner of farm land will be compensated
for damages caused by wandering animals; the other codes
each contain several laws concerning different kinds of
animals doing damage in slightly different circumstances,1®
Although few laws concerning stray animals exactly agree
as to the typs of animal found, L.Baiu. XIV,17 is general
onough_to include that particular animal discussed in
L.Alam, IXVII,2, draft Lorses (iumenta). . In order to
facllitats the present discusslon, both laws are quoted
here in full, L.Baiu. XIV,17 says:

Ut nemo praesumat alienun animal occiders neque
porcun, guanvis in darmum eum invenerit, Sed
reclaudat eun, donesec donmino eius ostendat damnum,
Et aliquid de vieinils eorum videat hoc et designe-
ent locunm qui lesus est, et alia quae intacta sunt
usqus 8d maturitaton et collegat culus mesais est,
ot quantun minus invenerit in laeslono 4lla, contra

heec gaqualitater integrem 1lle reddat, cuius ani-
malia fusrunt et damnmum fecsrunt,

10 '
Ses L.Visig, VIII,3,10-15 and VIII,5,1-8; L.Burg,
XXIII,1-5, SI-%, and LX0XIX,1-L; Peet.Sal. TX,T-9rana
L.Rib, XLVIII,1-2, and LXXV,2.



Ita et de vinea et de prato rac{it, sicut aestima-
toras arbitraverunt, et conponat,

The corresponding law, L.Alam, LXVII,2, says:

S3 autem ipsa grex iunentormm darmum fecerit aut in
prado aut in messe, foris mina et dic domino sius, ut
veniat videre, quals darunm feclit; et gquantum aesti-
mnaverint arbitrii, aut tu firmare ausus fueris, quod
tantun d&mixénn fecissent, tantum dominus fumentorum
restituat,

The first sentence of L.Bailu, XIV,17 above clearly applies
to almost any farnm animal, even if it be as small as a pig,
The inference may be made that if the size of & pig is
streased, then the law would normally apply to larger
animals, such as sheep, cattls, oxen, or horses, And, of

courss, the herd of draft animals {grex lumentorum)

described in L.Alam, LXVII,2 applies to horses as beasts
of burden, and not to oxen,13 Therefors, the animal
desoribed by L.Alam. IXVII,2 is in all 1ikellhood con-
tainsd by L.Baiu, XIV,17. Both laws &3 well stress the
necessity of sumnoning the owner of the stray animal in
order that bs may be informed of any damage his aninmal may

Lsehwting, pp. 419-420.
lzLem' pp. 131{"135Q

131¢ the horses described by L.Alam. LXVII,2 are use
- - ’ d
to draw plows, thero may have bsen ®n abundance of horses
in Alamannia, since oxsn were ths typical beasts of burden,
&t least up to the tenth century when the horse eollay was
invented, See Parain, Cambridce Econonic History, I, p.
12, The application of the horse collar by tho tonth
century is lso upheld by Lynn White, Jr., Medleval Tech~
nology and Socirl Chanse (Oxford, l9é2), Pe » & ug
even ns Is WIlling to sdmit that its applieation may date
as early as 800, Also see the discussion of ifumentum
under L.Baiu, XIII,l ebove,
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have caused, Another feature of the laws, and an extension
of that feature just describsd, requires that the owner-
must compensate damages if his animal 1a.responsiblo for
then, One would expeet little elsae from the laws 1f they
lro~concornod with rudimentary procedures of assessing
damages and compensating for them, Although there are
other featurss stressed by L.Baiu. X1v,17 (sueh as enclosing
the animal so it will be prohibited from dolng mors damage)
wvhich are not included by L.Alam. IXVII,2, these are msroly
stressing the obvious, since prohibiting the animal from
doing further damage would naturally be assumed by anyone
vietimized by 1it,

(b) No agresement,

(e) Thers is agresment betwsen the laws in so far
that ths owner must compensati for whatever damage his
straying anirzal(s) may have caused.

Title XV

De commendatis et commodatis.

Lex Baiuvariorum XV,9

De divisions inter fratres.

Lex Adamznnorium LXOXV
(a) One characteristic of sarly Germanic socisty is

the right of a father, be he a king or a colonus, to divide



his inheritance equally among his sons. Both the Alamannle
and Bavarian codes require this policy to be appllied in
their respective areas. L.Baiu., XV,9 states:
Ut fratres hersditatem patris aequaliter dividant,
Quanmvis mltss rmlierss habuisast et totae liberas
fulissent de gensalogis sua quamvlis non asqualiter
divites, unusquisque hereditatem matris suae K sse=
deat, res autem paternas asqualiter dividant,
In addition to the paternal inheritance, this law stresses
that each aon will receive the inheritance of his mother,
The maternal inheritances, howsver, may unbalance the
equality of the aons! inhsritancs from thelr father,
espsecially if the fathsr had sevsral wives, all of whom
Eay have childrsn by him, Ths law doss not explain whether
the maternal inheritance rmst be equally divided, L.Alam,
IXXXV 81so concerns equal division of the paternal inheri-
tancs anmong ths sons, but says nothing about maternal
inheritance: "Si qui fratres post mortem patris eorum
liiqutnti fuerint, dividant portionem patria eorum, Dum
haec non fuerit factum, nullus rem suam dissipare faciat,
usque dum asqualiter partiant."16 This law algo adds that
the father!s property must not be apprehended before it
‘18 divided. Both of these laws shows soms influence from
L.Visig, IV,5,4 which also conoerns dividing the late

1hﬂanning lineage or kindred., Niermeyer, Mediae
latinitatis lexicon minus, V, p. 465, -

1SSchwind, p. 428, This law consists of two para-
graphs, Only the first paragraph 18 quoted in full here.:

16Lohmann, Pe U9,
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fathert's estate equally, but adds that only those childrsn
who have the zame father may inherit an squal portion of
their father!'s propex-ty.:'"7 Unlike L.Balu. XV,9, thoss
c¢hildren having the same mother but a different father may
not inherit the latterts estate,

(b) Xo agresmsnt,

(¢) No agreemant,

Title XVI
De venditionibus,

Lex Batuvariorun XVI,5
81 ingenuum hominem vendiderit,

Iex Alamannerum XLV

(a) Enslaving others is a ccrmon feature of early
Germanic scelety., The Bavarians, however, capitalized on
this, since the Lex Baiuvariorum prohibited this corims by
two laws, both under different titles of the code, The
selling of free Bavarians into bondage is dismcussed by
L.Baiu, IX,k of title IX which concerms laws of theft
(furtun), and L.Bafu. XVI,5 of title XVI which concerns
law of sales (yenditio). The discussion of L.Baiu. IX,h
sbove indicates how this law is similar to L.Alam. xrv.18

170:. _I_._.Burg. I,2
18par L.Batu. IX,4, ses ppe 205-209,
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The discussion that follows indicates how this same Alaman~
alc law is similar to L.Baiu. XVI,5. Like L.Bau, IX,L
above, Pact,Sal. XXXIX,3-4 and L.Rib, XVII are the basis of
the laws discussed here. L.Baiu. XVI,5 states:

Si quis ingenmunm vendiderit, cum ille suam proba-
verit libertatem, is qui eun vendidit /aslc/ reducat
oun in locum sutrz et restituat ei libartatem micut
prius hsbuit, st eonponat el cum XL solldis excepto
quod emptori in duplum prstium quod accepit, cogatur
8XBOLVere,

Sinilis ratio duplisiter de feminls servetur,

Et sf sum vel illam forils provincia vendiderlt et
iterum reducere non potuerit, tunc cum weregeldo
sonponat, hoc est CLX solidos solvat parentibusl?

The similarity of this law and L.Alam, XLV 1z striking,
Although L.Alan, XLV was quoted under L.Baiu, IX,bL, it is
again quoted here to facilitate the present discussion.
L.Alsm, XLV says: .
S84 quis liber liberunm extra terminos vendlderit,
roevocet sum Infrs provintiam 151c7 et restitust eum
1ibertaten et cum L0 solidis corponat, Si aqutem sum
revocars non potest, cum wirigildum eum parentibua
solvat, id est bis ootusginta solidos, sl heredem
reliquit; =i lutGE hereden non reliquit, ocum 200
golidis conponzte. 0
The laws ars parallsl in many respects, but L.Alan, XLV
does not discuss selling freewomen intoc bondage as does
L.Baiu, XVI,5,%2, L.Alam. XLVI, which is presented under
its own heading bslow, is the Alamannic law to which
&.Baiu. XVI,5,§2 18 parall.l. Both _I_J..Baiu. XVIIS and
. 193chwind, pp. 434-435. Schwind's text uses the
abbreviatien sol, It is here spslled out to solidis (with
eum) and solidos (with hoc est). I

zoLeh:mm, pp. 105-106,



L.Alam, XLV clearly indicate that if a freeman 1s sold into
bondage, he rmat have his liberty restored. Likewlss, both
laws stipulate that the freeman 1s s0ld outaide the duchy,
thereby making the crime more serious than if he is
enslaved within the duchy. If a freeman 18 enslaved, he
rust be rendersd forty solidi in both laws. However, if
the enslaved freeman cannot be restored to freedom because
he cannot be found, the full wergeld of 160 solidl must be
compounded in both laws. ‘

The leges barbarorum often present problems because

they do not completely explain all of the conditions
contalned in their laws, although the laws of the same code
rarely conflict, especially in rendering wergeld. An
exception to this ars the two Bavarian laws described here,
IX,l; apd XVI,5, Whereas IX,li requires eighty solidi to be
paid to the freeman who is enslaved, XVI,5 only requires
half as much; whersas IX,l stipulates that forty solidi be
paid as ﬁ fredus in addition to the wergeld, XVI,5 ignores
this completely, and requires instead that the thief-
enslaver pay twice the price to the buyer (emptor) who
originally bought the freeman, Hence, for L.Baiu, XVI,5S,
there is a thrasfold payment by the thief: the roquired
wergeld and the double payment rendered to the buyer.21

The laws would not conflict unless one of them wore writtsn

Zgee Ernst Levy, Westrfmisches Vulparrecht das Obli-

ationenrecht (Forschungen zum rdmlschon Hocht, ods Hax
ﬁaaer et al,, VII; Weimar, 1956), p. 221, n. 320,

——
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earlier than ths other, and this indesd appears to be the
case, since L.Baiu, XVI,5 shows Visigothic legal influence,Z
This influence is lacking in L.Baiu. IX,l.

{b) The similarity of the laws is also attested
philologically: 42 per cent of the terms of L.Alam, XLV
appear as 28 per cent of the terms of &ll three paragraphs
of L.Baiu, XVI,5, and as 31 per cent of the first and third
paragraphs of the sams Bavarian lawe In these calculations,
revocare (to rscall) of L.Alam, XLV is equated with reducers
(to bring back home) of L.Baiu, XVI,S.

(c) The enslaved freeman must be freed and compen=-
.sated with forty solidi in both laws, Likewlse, if the
freeman cannot bs found, the laws require the full wergeld
of 160 solidi,

Lex Adamannorum XLVI

(2) L.Alam, XLVI 45 also similar to L.Baiu. XVI,S,
u.zd this applies especially to the second paragraph of this
Bavarian law, L.Alam, YLVI says: "De feminis autem liberis,

22715 Vistgothic influence is drawn from Cod.Eur,
CCLXL: "Si quis ingemnrz vendiderit cu/m 1lle/ suzm proba-
verit libertaten, serv/un aut/ prastium servi ab 1llo, qui
vendedit, [ecci/piat illo sibi, quem vinditum fuisse /con-
sti/terit, excopto quod emptori in dup/Tum prag/tium, quod
fccepit, cogatur ezaolvoéfg.' Haec/ et de rmmliersibus formas
servetur.® Zoumsr, p. 13. Text additions are Zeumer!s,
Cod.Eur. CCLXL is the basia of the later law, L.Visig,

si,1l. See Rudolf Kdstler, "Raub-, Kauf- und Fricdelohs
bei den Germanen," ZSRG, LXIII (1943), 119, n. 124, cCf.
Zoumer 2}{%5 xx11I (I695), 107, and d'Ors, Codigo de Burico,
PPe at °
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81 extra marcha vendita fuerit, revocet eam ad pristinam
libertatem et cum 80 =011dis conponat, Si autem revocare
non potsst, cum J0OO solidis conponat.“23 If the wergeld
rendered by L.Alam, XLV is compared with that of L.Alam,
XLVI, one finds that ths Lex Alamannorum requires twlce the
compensation for freswomen as for Ifreemen 1f the former be
sold into bondage outside the duchy, that is, freeswomen
receive eighty s0lidi under both Alamannic laws, This also
applies to the Lex Bafuvariorum., As quoted above, L.Baiu.
XVI,5,42 simply says: "Similarly, a double ratio is to be
obssrved concerning wormen," that 1s, freewcmen receive
twice the monstary compensation as freemen, and this ia
alroady indicated in L.Alam, XLVI. Likewise, both L.Baiu,
XVI,5 and L.Alam, XLVI require that the freswoman have her
freedom restored, If the freewoman is not found and
restored to liberty, coampensation 1s made at 400 solidi,
which 1s also double the compensation required for fresmen
given in L.Alsm, XLV. 4lthough L.Alam, XLVI doss not
specify if the enslaved i‘reewoﬁan is survived by relatives
as L.Alam, XLV does, it may be inferred that since L.Alam,
ILVI follows XLV directly in the Alamannic code, thse
concepts expressed in L.Alam. XLV would apply to XLVI as
well. This is trus except for the added foature of double
coxpenaation for freewomen., If this Inference can be made,

and I believe it can, then the 400 solidi required in L.Alam

23Lohm.&nn, p. 106,
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XLVI are i-andored if the freewoman cannot be restored to
liberty and has no relatives. Would 320 solidi (twice the
full wergeld of 160 solidi required for a freeman in L.Alam,
XIV) be requirsd if the enslaved freowoman has relatives?
Ths law does not say. It could very well be that 400 solidi
would be required no mattsr if ths enslaved froowoman has
relatives or not, A camparison of the immediate dlscussion
with L.Baiu. XVI,5 is not as diffioult as it seems,
Although paragraph threes of L.Baiu. XVI,5 indicatos that
both a freeman (is) and a freewonan (11la) are compounded
equally if they cannot be recalled into the duchy, this
does not nsgate ths double campensation freewomen would
normally recsivs, since the Lex Baiuvariorum, like the Lex
Alamannorum, requirss twice ths compensation freemsn recelve
for many c;ther crimes and abuses.2d

(b) Yo agroemont. _

(e) As already discussed, both L.Baiu. XVI,5 and
E..}_l_&_g. XLVI requires restoration of ths freewoman plus
payment of eighty solidi., If the freewoman cannot be
restored, twice the paymont freemon receive is rendered
for froswomen, although the payment in solidl is not
identical in both L.Baiu. XVI,5 and L.Alame XLVI.

# & ® # &
Lex Baiuvariorm XVI,1l6

2sse Davoud~-Oghlou, Histoire de la Logislation, I,
PpPe. 238 and 332.



De paotis vel plaocitis,

Lex Alemannorum XLIT,2

(a) The Lex Baiuvariorum stipulates that written
contractas and agreemsnts have the day and year clsarly
indicated, or they will be declared invalide This iden isa
contained in L.Baiu, XVI,16, & law obviously influenced by
L.¥isig, I1,5,2.25 L.Bafu. XVI,16 simply says: "Pacta vel
placlita, quas per scripturam quacunque facta sunt vel per
testes donominatos tres vel arplius, dunmodo in his dies
et anmus ait evidenter sxpressus, Ilmmtare nulla ratione
permittirus,"26 This law's similarity with L.Visig,
I1,5,2 1s striking. The latter says: "Pacta vel placita,
que per ascripturam fustissims hac legltime facta sunt,
dumnodo in his dies vel annus sit evidenter expressus,
' nullatenus irmmutarl pernittimus."2? The laws are obviously
related from thros points of view: (1) contracts as well
as agreemsnts are explicitly defined, (2) all cohtraots
mAd agreements pust be in written form, and (3) thes ysar
and day rmust be clearly expressed if the written decument
is to be valid, Tho similarity bstwesn these laws applies
to L.Alam, XLII,2 as well, although the concepts of the
latter show less similarity with L.Baiu, XVI,16 than does

25859 Ievy, West Roman Vulgar Law, p. 157,
26Schw1nd, p. 2, N _
2176umer, p. 107.- Cfe L.Visig, II,5,1,
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L.Visig. IX,5,2, L.Alam, XLII,2 doos not mention the terms
pacta or placita, although the law does say that a documsnt

rust be in written form, and that it cannot be valid unless
the year and day are clearly shown: "Scriptura non valeat,
nisi in quan /sSic/ annus et dies evidenter ostendt tur,n28
Where did the Lex Alamannorum obtain this legal concept, if
not from Roman wvulgar law? How these Roman concepts wsre
received by the Alarannic code is difficult to explain,
aince this code does not lend itself easlly to scrutiny
from Visigothic or Roman legal sources, Thers is no evie-
dence, howsver, to show that the similarity between E.M,
XLII,2 and L.Visig. II,5,2 came from L.Balu, XVI,16,29

This is an irpossibility since the Alamannic code pre-
dated the Lex Baiuvariorum., The basis of L.Alam, XLII,2

may be L.R.Visig, (CTh.) I,1,1,30 and this Visigothic law
along with the later L.Visig. I1I,5,2 may have influenced
L.Baiu, XVI,16. '

(b) Linguistically, 45 per cont of the terms of
L.Alam, XLII,2 constitute 22 per cent of the terms of
L.Bafu, XVI,16.

ZBLehmann, pe. 103
297eumer, p. 107, n. 1, and dtOrs, Codigo des Eurico,

p. 68,

Ongy qua posthac edicta sive constitutliones sine
die et consule fuorint deprehensa, auctoritate carcant."
Eaenel, p. 16, Zewopr, NA, XXIV t1899), 109, n, 2 dissgreecs
that L.R.Visig, (CTh.) I,T,1 influenced the two south
Gormanic Yaws discussed here. Eckhardt, Leges Alamannorum
II, p. 42 supports my view that I,1,1 inTIusnced XLII,2e



(e) NHot applicable,
® & & # &
Lex Baluvariorum XVI,17
De his qui proprium alodem vendiderunt,

Lex Alamannorum LXXXI

(a) L.Alem, LXXXT is similar to L.Baiu, XVI,17, as
it is to L.Baiu, XII,8 above. Both laws discussed here
concern land disputss which may arise between two frse~
holding nsighbors: L.ilamn, LXXXI concerns disputes perpet-
rated bscause of umuarksd boundaries, and L.Baiu, XVI,17
describes the 1llegal selling of another's land as if it
were one's .oun freehold, Although E._V_i_:!_ig. X,3,2=5 are
similar to L.Alam, LXXXI, these laws are not similar to
L.Baiu, XVI,17.31 Both laws themselves are basically the
sams, although ths causes of these land disputses ars quite

different, Ilaverthaless,.tho laws deal with an individualts

allodial rights which are ssriously challenged by his
nsighboring fresholder, Substantial portions of the lawa
are needed in order to illustrate their similerity,
L.Baiu, XVI,17 follows:

De his quil proprianm alodem vendunt vel quascumque
ros et ab erptors alter abstrahere voluerit et sibi
socdare in patrimonium. Tunc dicat emptor ad vendi-
toren: 'Terram! aut quaecumque fuerit res, 'abstra~

31_I_J.Baiu. XVi,17 is surprisingly absent from Levy,
¥est Roman Vulger Law, since the principles of ownorship
are svidont In this law &8 they are in ths previous law,
L.Baiu, XVI,16; and the latter is included in Levy's book.
5'51'3, Codigo de Burico also makes no mention of this law,
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hers mihi vult vicinus meus! aut quis fuerit. Et
d1ate respondit: 'Ego quod tibi donavi cum lege inte-
gra st verbis testiticatione firmare volot!, Super
VII noctes fiat constitutum.

S1 diocit oun utrisque utrasque partes conveniunt:
tCur invadere conarls territorium, quam ego iuste
iure hereditatis donavi? Et 1lle alius contra: !Cur
moum donare debuisti, quod mei antecessgores antea
tenuerunt,! Iste vero dicit: tNon ita sed mei ante=-
cessores tenuerunt et minl in alodem reliquerunt, et
vostita est 1llius manu, cul tradidi, et firmare volo
cun lege,!

Si statim voluerit, liberam habet potestatem; , .
et cun dexggra manmu tradat, cum sinistra vero porri-
gat wadlumo< huiec, qui de terra ipsa ewnm mallet per
haec verba: tEcce wadium tibil do, quod tuam terram
alteri non de legenm faciendi, Tunc 11li alter sus-
cipiat wadium et donet i1llus vicoassoribus istius ad
legem faciendan.,

81 causa fuerit inter 1llos pugnae, dicat 1lle qui
wadiunm susceplit: 'Iniuste terrggorium meum alteri
firmasti, 1d est farsuuirotos,”’ ipsum mihi debes
reddere st cum XITI solidis conponere.! Tunc spon-
deatBEugna duorum et ad deil /sic/ pertineat iudic~
iun,

L.Alam, ILXXXI presents strildng parallels:

S1 qgga contentio orta fuerit intor duas genea=~
logias de termino terras eorum, wmus dicit: tHic
est noster terminust!, alius revadit in alius looum
ot dicit: 'Elc est noster terminust, ibi de prae-
sente sit comis de plebse illa, ponat sigmm, ubi
1stl voluerint, et ubi alii voluerint terminos, et

32Honn1ng a pledge, that is, an offering of ons's
trust,  Schade, Altdeutsches W8rterbuch, II, p. 1072.
Latham, Revised Fedieval Latin hord-List, p. 503, indi-
cates that this term is ol irequent occurrence, and that
it can bs rendered by security and bail as well as pledge,

331In the senss of confirning (property) unjustly,
Grimnm, Doutsche Rechtsalterthimer, I, p., 160, Cf, Kralik,
R4, XOXVITY (I913), 595-600,

Msehwind, pp. L42-4ll. L.Baiu, XVI,17 consists of
Tive paragraphs, the first four o waloh are presented
I8,

35Heaning lineage or kindred. Niermeyer, Modiae
dlatinitatis lexicon minus, V, p. 465,
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girent ipsam contentionem. Poatquam glrata fuerlit,
veniant in medium et de praaaonté comite tollant de
ipsa torrs, quod Alamanni corfo3® dicunt, ¢ « o Tunc
spondeant inter se pugna duorum, Quando paratl sunt
ad pugnan, tunc ponat ipsa torra in medio et tangant
ipsa terra cum spatas suasg, quos pugnare habebunt, et
testificent Deunm creatorem, ut, cul git iustitia,
1111 donet Dous victorian, et pugnent, Qualis de
ipsis vicerit, upse possedeat 1lla contentione, et ..
1111 elii prassuxmptione, quare proprjletate contra=-
dixerunt, cunm 12 solidis conponant.3
The contending parties in both laws forcibly put forth
their olaims. In L.Alam, IXXXI, the partles are described
as. genealogiae, emphasizing familial rather than individual
participation.38 This &s not the cass for L.Baiu. XVI,17,
where the parties consist of the seller (venditor) and the
neighbor (vicinus), The third party in L.Baiu. XVI,17,
the buyer (emptor), is not directly involved in the
disputs, but servss instead as the catalyst for the
contentions of the othsr two parties, Since thes seller
is responsible for sslling lend to the buyer, only the
seller is accused of eppropriating anotherts freehold
unjustly., Both laws agres, however, that the strife is
- betwaen two and only two opposing parties, That the laws
36Haaning earth In general.. Graff, Althochdeutschex
Sprachschatz, V, col, 706; and Grirm, Deutsche Rochta-
Ef%erE{Er, I, p. 159, .

37Lehmann, pp. 145-117. The italics are Lelmann!s,

3'BSee Vinogradoff, Historieal Jurisprudence, I, p.
335, L.Baiu. XVI,17 places Less emphasis on tho family
and mors on the individuel when land is disputed, This
1= also evident in L.Baiu. XII,B8 above,




also agres by settling the dispute with wager of battls is
not surprising, or that twelve solidi are required as a fine
by the guilty party. Land disputes among the Alamanni and
Bavarians ars ssttled in ruch the same way: the Just party
wins the wager of battle with divine help, and the guilty
party is puhished with a fine of twelve solidi,

(b) Yo agreement, .

(¢) As already indicated, both L.Baiu. XVI,17 and
L.Alam, LXOXXI requirs a fine of twelve solidi,.

Title XVII
Te ZSic7 testibus st sorum causis,

Lex Baiuvariorum XVII,l
De testibus.

Lex Alamannorum XCVIII,1

(a) L.Baiu, XVII,1 describes those who 1llegally
enter moadows, plowed lands, or clearings not their owm:
%33 quis homo pratum vel agmm vel exartun39 alterius
contra legen malo ordine Invassrit, et dicit suum esse,

propter prassuptionem cum VI solidis conponat et

39%zartum 1s a clearing. Du Cange, Glossariwm
medise oL Iniizas latinitatis, III, pp. 339-3L0, and
Yathen, Hevisod Hecloval Latin Word-List, p. 180 (ses
under exscartuaj. =wois Term also appears in L,Burg, XIII,
and in modiifod form in Ed.Roth. CCCLV-CCCLVI,




oxut.“l\‘o The unlawful entry of anothert!s propeorty is
probably no more than trespansing in order to ateal live-
afock, grain, or the like. It doss not appear that the land
will be illegally appropriated, This ia the case, however,
in L.Baiu, XVII,2. Ths punishmont of six solidl for this
offense does not agree with that penslty rendered by L.Baiu,
IX,13 which requires three solidi for ontering another's
gu-don.hl Hancs, the intruaion of farm land requires doubls
the compensation for intrusion of a simple garden. Two
other laws ars similar to L.Baju, XVII,1, and both of these
are drawn from the Alamannio c:cudo.h2 The first of these is
L.Alsm, XCVIII,1, although this law adds the intrusion of
church property as well: "Si quis res alienas aut ecclesiae
malo ordine pervaserit, qul facienti violentia repugnaverlt,
nmllunm arimen admittat, quia non facit violontia qui repel-
1it, quia sua contradioit,"*3 This law does not specify
what type of land is trespassed, and for this reason, 1t

is similar to L.Baiu, XVIX,l.only in gensral sense. No

L“C)Stzhwind, p. LLbe

u_g.Bniu. IX,13 saya: "Si quis in ortum /[sic/ fur-
tive salfculus intraverit, cum III solidis conponat, Et
quidquid ibi tulit, secundum legem furtivim conponat, ¢ o
™ Ibido; Pe 377

l"'?'Li'u‘t; re CXLVIIY approaches the ldeas expresssd b
_I_l.oBaiu. IVII?I. 7

u3Lolmann, pe 156. This law is a vorbatim text of
Pact,Sal, XIX,) (Eckhardtla rovisod edition)e. L.Alom.

XCVIIT,T 1s sinilar to Bd.Roth, XXIX, and Liutpr, XC.



. wergeld can be claimed by the Intruder for any injury if the
owner of ths propsrty offers resistance.

(b) Only 20 per cent of the words of L.Alam, XCVIXI,1
reappear as 19 per cent of L.Baiu. XVII,l. Alghough preva-
dors means to usurp or seize, in L.Alam, XCVIII,1 this term
ia used in a most gensral sense, that is, to overrun for a
short period of timo. Hence, in the above percentages, pre-
yadere of L.Alam, XCVIII,1 1s equated with invadere of
L.Balu. XVII,l.

(¢) Ko agreement,

Tex Alamannorum XCVIII,2
(2) L.Alam, XCVIII,2 is the second law which is

similar to L.Baiu. XVII,l, and it shows greater similarity
with jthis Bavarian law than does L.Alam, XCVIII,l. Although
the kind of land intruded is still not specified, L.Alam,
XCVIII,2 indicates that this is done without any validity,
thereby agreeing substantially with L.Baiu. XVIiI,l. The
law follows: "Kullus alienam terram sine auctoritate prae-
sumat; qui hoc fascerit, vindlictam se expellendum esse
cognoscat, vel habias gadano.“w* This law like L.Baiu,
XVII,1 mentions that the intruder is to be expelled from
another!s property. Besides this, howsver, there is no

l‘IJ'I'bid.. Pe 157+ This law 1s a vorbatim text of
Pact.ilan, 4IX,2, Gadano means an enclosurs, Seo Graff,

XIThochdeutscher Sprachschatz, IV, col. 175, and Schade,

aAltdeutscnea Wortorbuch, I, p. 21 (see under gadum), and
Tchatz, Alfbalriscls Grammatil, p. 52. *
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furthser similarity between the laws.
(b) No agreemont,

(¢) Ko agreement.

* # # # #
Lex Baluvariorum XVII,3

Si testem habuerlt per suron tractun,

Lex Aleamannorun XCI
{a) Although several Germanic codes punish thosa who

testify falsely,¥® only L.Baiu. XVII,3 and L.Alsm, XCI
define this false testimony as ococurring after a case has
been declded by the judiclal authority. This feature as
woll as others discussed below connect these two laws
closely. L.Baiu. XVII,3 is much longer than L.Alam, XCI,
and it is presented alwmost in its entirety here:

Si quis testen habuorit per aurem tractum de qua-
libet causa finita rations, et hoc confirmant per
testes: poat haec non debet repetere nss inguietars
111y & quo finivit rationem suam, Bt si voluerit,
-tunc per testes defendat se; 1lle testis teatificet
sicut scit, unde ad testen por aursm tractus fult et
hoc per =acrawsntum cornfirmote.

Non debet testan veritatls repellere causaticus
eius, nisi (forte) aliquis testem mondacem haberes
voluserit, potest 11lum cum legs repellere cumn pugna
duorunm et dicere: tlion tibi testem de iste cauaa
nsqus consentio,!

& @ _ 5 & o o

Eisi supor mortuum honinen testare voluerit ali-
quan causa(m), 1l1lun potest contradicors cum duorum
pugna et dicers: !'Defendors hoc volo cum camplone
moo quod dicis, quia et tu mentiris et tuus testes

- nhﬁ;;a}{ly'dl"mu « I1,l,3 and 6; L.Rib, LI,2; Pact.
R an Z; and L.Burg. LXXX,2, This 17
also true for L.Baiu, ?bi.l‘). o



supsr mortuwa meum, 1146

Befors analyzing this law, it is compared to L.Alam, XCI:

Si quis aliquem post finlenda causa ot emsndata
eun mallars voluerit post testes tractos et emendaw-
tionex datam, si hoc prassumpserit temptare, et iste
non potest por scaramentun vel per testos dofensare
vol psor pugna duoruxa se dorendat,lyost hoec ille
testatur cum L0 z01idis conponat.+

There ars, in all, four basiec similaritles among these laws.
The first of these concerns the nature of hearsay esvidence,
L.Baiu, XVII,3 clearly mentions hearsay evidence (evidence

which draws the ear, aurex traharo),he that 1s, statements

which may bs relsvant to a case, but not entered as evi-
dencs within a court of lawe. Although L.Alan, XCI does
not explicitly present & case for hearsay evidence, it can
esasily be understood fram the conditions inherent in this
law itself; and these conditions are the next two that
directly follow in this discussion, The second and third
aimilafities between the laws are closely related and self-
explanatory. Both laws strsss that this additional evi-
dence is presented after ¢Lﬂ case i3 settled and after it
ia confirmed by witnesses., Both of thess conditions label
any additional evidence as hearsay., The fourth and last
sinmilarity concerns the rosult of presenting hearsay evi-
U6schwind, pp. 419-150. Additions within paron-
thases are by Schwirnd, This law comprises foux para-

grapha; 811 of the first, second, and fourth ares quoted
ors,

1*7Lehmnn, p. 153,
hBSao'orimn, Deutsche Rechtsalterthimer, I, p. 199.




dence, Becauss of this nsw svidence, which challenges
provious testimony, wager of battle 1s nseded in order to
rosolve the matter.t9 L.Alam, XCI is closer in defining
this feat of arms, whersas L.Baiu. XVII,3 requires it only
if someone doss not wish to testify in & case concerning a
deceased person. Certainly, wagsr of battle would not be
used only in cases pertaining to the dead when hearsay
evidence is concermed, but L.Baiu. XVII,3 supplies no evi-
donce to conclude otherwise, Ths presentation of hearsay
evidence after & decision is rendered may be nothing more
than an attempt to invalidate that decision, and this may
be used nmors often for personal gain than to right a wrong.
Individuals with 1ittle evidence to support themselves in
court but with atreﬁgth and akill in wielding a sword may
be likely to present hsarsay evidencs, What they cannot
gain by legal moans, they hops to obtain by might,

(b) Dus to the greater length of L.Baiu, XVII,3,
there is 1little philologlical similarity between the laws,
aines 31 per cent of the terminology of L.Alan, XCI con-
stitutes & more 1l per cent of L.Balu., XVII,3.

(¢) ¥o agresment,

h?g.gggﬁ. IXXX,2 concerns thoss, who swearing
falsely, rosort to wager of battle to prove the validity
of thess clains, Apparently, this is done after a Judge

has given a decision. Hence, the basic conditions of
this law agres with those two south Germanic laws,
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Title XVIIX
De campionibus et causis, qul ad eos pertinent,
(Fo similarity)

Titles XIX

De mortuis et eorum causis,

Lex Baiuvariorum XIX,1

84 mortuum ex monumsnto elecerit,

Lex Alamannorw: XLIX,1 )

(a) Both L.Baiu, XIX,l and L.Alam, XLIX,l1 punish
those who exhume corpses and plunder the graves as a result,
Thess laws are sinilar to two other Germanic codes: Lex )
Visigothoru, and Pactus legis Salicae, especlally, L.Visig,
XI,2,1, and Pact.Sal, XIV,10 and LV,4.50 The latter laws
may have influenced these two south Germanic laws. L.Baiu.
XIX,1 is only slightly different from L.Alam, XLIX,l, In
this case, the latter i1s the longer law, One obvious
sixilarity between the laws is that both spscify that
‘ 50ct. the 1ater L.Sel, XVIII, See lMario Kramer,
"Zum Textproblexm der Lex Salica, Eine Erwiderung,™ NA,

XLY (1919), 133, Thera are additlonal laws which concern
exhumation, but these meke no mention of thievery, Thess
ares L.Rib, LV,2 and LX3XVIII,2, and Ed.Roth. XV. Further-
more, laws concerning the spoliation of a corpss before

it is interred (especially Pact.Sel. LV,1 and L.Rib, nv,l

and LXXVIII,)l) shoudd not Be coniused with the Taws din-
cussed here which concern corpses alresady buried,
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frsemen are those who ars disinterred, This is specified
by no other law., L.Baiu. XIX,1 states: RS1 quis mortuun
1iberum de monumento exfodierit /sis/, cum XL solidis con~
ponat parsntibus et ipsum quod ibl tullt, furtivum conpon-
at, ">l L.Alam, XLIX,l is sssentlially the same law: "Si quis
1iberum de terra exfodierit /3tc/, quidquid ibi tullit
[2ic/, novigeldos restituat, et cum 4O solidis conpeonat,
Femina autem cum 80 solidis conponat, si de terra exfodi-
erit /sic/; res autem, quod tullit /sic/, furtiva conmpon-
at."52 ot only are freemen discussed by both laws, but
L.Alam, XLIX,1 also adds freewomen &s well, This is in
keeping with the naturse of the Alamannic code with Includes
freewomsn far mors frequently than does the Bavarlan code
when particular crimes and abuses are discusaed.53 Both
laws also require compensation for robbing graves. L.Alam,
XLIX,1 requires the restoration of the atolen property
Plus the payment of a ninefold wergeld, whereas L.Baiu.
XIX,1 does not specify that the stolen property nsed dbe
returned (although this can logically be assumed), and
paynsnt rmst be made for whatsver was stolen sscrstly,

Neither L.Baiu, XIX,1, nor any other Bavarian law, explains

51Schwind, p. 454
52Lahr.ann, p. 108,

53Thia also pertains to L.Alam. XLIX,2 which com~
pensates ths relatives for the dIsintermont of slaves and
maidservants, Contrary to Schwind; however, there is no
sirzilarity betweon L.flan. XLIX,2 and L.Baiu. XIX,1,



what compensating for stealing seoretly moans. To squate
this payment with the ninefold wergeld of L.Alam, XLIX,l 1s
speculative, although the argument should be raised,
Furthermore, both laws require an additional payment of
forty solidi, also destined for the relatives of the deceased
Ifresran, L.Alam, XLIX,1 adds eighty solidi for the rela-
tives of a freewoman, and the caompensation of eighteenfold
wergeld for stealing from a freewoman!s gravee This eigh-
teenfold wergeld is naturally twice the ninefold wergeld
pald to the relrtives for looting a freoman's grave,
although there is no comparable parallel for ninefold or
eighteenfold wergeld in L.Baiu, XIX,l.

{(b) Thers is close philologlcal similarity betwsen
these laws, since 7L per cent of the terms of L.Alam,
XLIX,1 reappear as Lli per cent of the words of L.Baiu,
XIX,l. In addition, both laws employ the spelling
exfoders for effoders, neaning to exhuna.sg

(¢) The laws require a wergeld of forty solidi to
be paid to the relatives of a deceased freeman, while
perhaps differing in the paymagt for property from the
grave, )

s & % & &
Lex Baiuvariormm XIX,2
Si in flumine projecerit.

Skackhardt, Leges Alamannorun II, p. U}y also prefers
exfodere,
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Lex Alamannorum XLVIII

(a) Xurdering another secrstly is discussed by
L.Batu, XIX,2, which is parallel to L.Alam, XLVIII. This
Adlamannic law is also similar to L.Baiu, XIX,3~l, both of
which follow, Because the similarlity betwsen L.Baiu. XIX,2
and L.Alan, XLVIII i1s not strong and since other Germanie
codes also contain coxparable 1egislation,55 these laws
are similar at best only in & general sense. L.Baiu,
XIX,2 follows:

Si quis liberum occiderit furtivo modo et in
flurmine eiecerit vel in talem locum efecerit, ut
m;gaggggzggtnoing:ii:xzzi::mq;gdsgﬁg‘;?iénponat

’
e0 quod funus ad digx%as obsequias reddeg;} non valet;
postea vero cum suo wsregeldo oonponat,
One characteristic of this law is its emphasis that the
freoman, rmirdered secretly, is thrown into a river or other
place where the body cannot be recovered, This is more
explicit than L.Alam, XLVIII which also concorns murdering
another secretly, but does not specify where the body is
disposed, Of &ll the other Germanie laws which show aimi-
larity with L.Baiu. XIX,2, Pact.Sal. XLI,2 is by far the
closest, since it not only concerns killing others in
secret, but also describes hiding them in a well or in
S5These are especially Pact.Sal. XLI,2 and L, L.Rib,
XVI, and Ed.Roth, XIV. -
56pre1ik, KA, JOOXVIII (1913), S8l.
575chwind, P. 4i55. This law comprises two para-

graphs in Schwind!s edition; only the first paragraph is
quoted coxpleteoly hers,



wvater, L.Alam, XLVIII is not as oxplicit, sinoce it says:
81 quis hominem occidorit, quod Alamanni mortaudée
T maboals FUI1It, onnia WEAva CompORGL.
De fominis autem, si ita contigorit, dupliclter con-
ponat, qualitor I1llum virum vostimenta aut quod
super eam tullit furiva conponat.®®
The similarity between these two south Germanic laws 1s
limited to tho bosio concept of killing another secretly.
L.Batu, XIX,2 does not discuss women nor doos it roquire
the ninefold worgeld for this orims which L.Alam, XLVIII
requirea, As indicated sarlier, the Alamannic and Baverian
ccdes require ninofold wergeld for unusuel orimes., Since
L.Alam, XLVIII requires this for furtively killing another,
thia should alaso be roquired by the corresponding L.Baiu.
XIX,2s It is surprising, thorefors, that the latter
requires only singlo wurgeld, Stealing ths clothing from
the dead deacribed by L.Alam, XLVIII is also discussed by
L.Baju. XIX,L bolow. i
{b) Philologically, the laws show 1little similarity,
since 19 per oont of the terms of L.Alam, XLVIII constitute
18 per cent of the words of L.Baiu, XIX,2, but only 11 per
cent of 'tho Jatter if al) of tho latter ls used, Hurdrida

58Grafr, Althochdesutschor Sprachschatz, IX, col.
856. Cf. Grirm, Doulccho Hochtanliorthimer, II, p. 180,

59Konn.i.nz a_garrent, Graff, Althochdoutschor Sprache-
schat=z, IX, col, 357. Niormeysr, Hodlae LatIinITatis LoxI-
con mfnus& X, p. 0885, defines this as “clothes Taken Trom
an enecxy,” and he ocitos L.Alams XLVIII as his source;
nevartheless, the law mallos no roforence to an enemy,

6°Lehmmn, PP. 107-108,
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. of L.Balu, XIX,2 is the samo term (although spelled differ-
ently) as morteudus of L.Alam. XLVIII;®1 both terms are
equated in these calculations.
(e¢) No agreement.
<% 4+ -3 ® *

Lex Baiuvariorum XIX,3

S1 servus fusrit,

Lex Alamannoru XLVIII
(a) L.Baiu, XIX,3 closely parallels the previous

Bavarian law, XIX,2, The only difference between these two
laws is caste: L.Baiu. XIX,2 compensates for murdering
freomen secretly, and XIX,3 compensates slaves for the same
erims, L.Baju. XIX,3 says: "Si servus furtivo modo supra=-
dicto modo occisus fuerit et ita absconsus, quod camnrdrit62
dicunt, novuplum conponat, i1d est CLXXX s01idos."®3 This
law is only slightly similar to L.Alam, XLVIII (which 1s
quoted with L.Baiu, XIX,2 sbove), since this Alamannic law
-ccnpan;atos for killing freemen furtively., Neverthelesas,

it 1a possible that this Alamannic law did influence

L.Baiu, XIX,3, The Bavarians found it more expedient than

the Alamanni to promulgate a written law againast killing

6lprunner, Deutsche Rechtsgeschichte, II, p. 813, n.l.

&Kralik, HA, XXXVIII (1913), L25. This term is
equivalent to murdrida of L.Baiu. XIX,2 and mortaudus of
L.Alam, XILVIII, -

6380hw1nd, p. 456, This law glves twonty solidi as
the wargeld of a slave, but this is half of what it should
bs, See the discussion of L.Baiu. V,9 (n. 54) and VI,12,
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slaves secretly, evidently & comnon practice in Bavaria,
Since L.Baiu. XIX,3 appears betwoen two other Bavarian laws
which ars influsncsed by L.Alam, XLVIII, this increases the
possibility that L.Baiu. XIX,3 is also similarly influsnced,.

{b) Xo agreemsnt,

{(e) Ko agreemsnt,

® # = ® &
Lex Baluvariorum XIX,l

De vestitu mortuorum.

Lex Alamannorum XLVIII

(a) Stealing ths clothing of the dead is compensated
by E.M. XIX,l, where the relatives of the decsased
recelvs twice the value of the stolsn garmonts, This law
1s the third and last law which shows similarity with
L.Alem, XLVIII, quoted with L.Baiu. XIX,2 above. L.Baiu,
XIX,4 saya: "De westitu utrorumgus quod walaraupa&l- dleoli-~
mus, sl ipse abstulerit qul hos interfecit, duplicliter
conponat, si alter et non ipse reus ormia furtivo mors
conponat."és The description of the other victim in the
sacond half of ths law, not the individual killed secretly,
is an ynusual addition, indicating that those killed
(although not in a furtive manner) ae compensated singly
if thsy are robbad of their clothes,

Slgralik, Ma, OOXVIII (1913), 615-616,
€5 5chwind, p. LS6.
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(b) Only 12 per cent of the terminology of L.Alam,
XLVIII eppears as 21 per cent of the words of L.Balu. XIX,l.
Walaraupa, meaning clothes telkten from the dead,66 of L.Balu,
XIX,l is essentially the sams tem as rauba of L.Alam,
XLVIII; hence, both terms are equated here,

(s) Xo agreement.

Title XX

De canibus et eorum conpositionse,

Lex Baiuvariorum XX,1

(No title given,)

Lex Alamannorun LXXVIII,L
{(a) Of the ten laws in title XX of the Lex Baluvari-
orun, which compensate for stealing or killing dogs, seven
laws are similar to the Alamannic code., All of these
seven Bavariap laws show strong similarity with title
LXXVIII of the Lex Alamannomm, which itself comprises six
“ laws, and of these five are similar to title XX of the

Bavarian code, The basis of all thess laws may be Pact,
Sal. VI,1-3, The first of thess Bavarian laws is XX,1
whieh concerns stesaling (or killing) hunting dogs (leiti-

hunt): ®Si quis canem seucen, quom 1eitibunt®7 dicunt,

66540 Brunner, Doutsche Rechtsgeschichte, IIX, p.
878, n, L2,

67see Kralik, Na, XOVIII (1923), LL9.




25,

furaverit /vel occiderit/, aut similem aut ipsum reddat et
cun VI solidis conponat; et si negare voluerit, cum IIX
sacramentalibus ifurst sscundum lagem suam.“68 That this
hunting dog 1s a lead dog can be seen in the OHG leitihunt,
since the filrst half of this compound word i1s still used
in the conterporary German leiten, meaning to lead, It is
also evident that this leitibunt is, in fact, a bloodhound

{canis aaucia),69 a special dog brsd for its unusual senss

of zmell, Because of this characteristic, the bloodhound
leads other dogs or his master, often in tracking game or
pursulng fugitives. L.Baiu. XX,1 closely parallels L.Alam,
LXXVIII,1, since the latter also compensates for stesling
a hunting dog which also leads: "Des primo cursale, qui
primus currit, qui sz involaverit, &6 solidos conponat."7°
Thers i1s no doubt that both of thess laws are closely
related, and both are also similar to Pact.Sal. VI,1,71
from which both of them are probably based, Ths aimilare
1ty between thess two south Germanic laws, however, is

68Schwind, p. 460. The brackets are inserted by
Schwind,

69%1ermayer, Medias latinitatis lexicon minus, X, p.
954 (see under segusiusj.

101 otmann

p. 12 Codex B (Hlotharii) of Lehmannts
edition begins this law.like L.Baiu, XX, I3 7St quis canem
seusium, primm cursalen, o« o o Ibid,

71"81 quis cansm segusfium magistrum furaverit ., . ."
Fckhardt, Pactus, p. 36; the italics are Eckhardttis, C(Cf,
Pact.Ssl. VI,Ta and L.Burz, XCVII, For L.Baiu. XX,l as
well ur other laws 1n title XX, seo Ernst He » "Zur
Textkritik der Lex Salics," IiA, XLI (1918), Kéé-mo, and

512-516, and Sohwind, Ni, XITII (1908), 641-645,
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strongsr than their similarity with Pact.Sal., VI,1l.

{b) The little philological similarity indicated by
the laws is not based on any significant terms which convey
the 1dea 6f the laws. Hence, no percentage is supplied,

(¢) The laws require six solidl for stealing & lead

dog.

Lex Alamannorum LXXVIII,3

(a) The Adamannic code makes a distinotion between
the lead dog described by IXXVIII,l above and & laitihunt
(the sams term as leitihunt of L.Baiu, XX,]l) described by
LXXVIII,3. The groatest difference between these two
Alarmannic laws is the payment of twelve solidl if a laiti-
hunt is stolen., (L.Baiu, XX,1 requires six solidi for the
saxme animal.) L.Alam. LXXVIII,3 says: "Illo dactore, qui
hominem ducit, quod laitihunt dicunt, furaverit, cum 12
solidis conponat."72 This law &lso describes the type of
dog coupensated by L.Baiu, XX,1, that 1s, a bloodhound,
Apperently, L.Alan, LXXVIII,) does not describe a blood-
hound, but another dog which also leads, The lead dog of
L.Alan, IXXVIII,) and the bloodhound of LXXVIII,3 are
corbined into ones dog in L.Baiu, XX,1.

(b) In addition, S5k per cent of the terms of L.Alanm,
LXXVIII,3 conatitute 23 per cent of the terms of L.Baiu,

12Lehmenn, p. 142, The italics are Lehmann's, See

the alterate MSS in Lehrann's collation (ibid,) for the
spelling of leitibunt,



XX,
{c) No agreemsnt.
- & % # #
Lex Bafuvariorum XX,2
Alis,

Lex Alamannorum LXXVIII,l

(a) The bloodhound described by L.Bailu. XX,1 i3 a
dog apparently different from that described by XX,2, Both
of these animals are dogs with speclal sensory character-
istics, yet there are essential differences between them,
notably the difference in ccupensation if they are stolen,
The prssent Bavarian law, XX,2, says: "Si autem /canem/
seucem ductux quen triphunt73 vocant, furaverit, cum III
s01idis conmponat aut cum sacramentale turet,"T4 The dirfi-
culty of identifying the type of dog in L.Baiu. XX,2
obviously has a direct beering on comparing it with the
dog discussed by tbe Lex Alemannorum, The genorsl char-
acteristic of a dog with a special sense of smell l1s
corzmon in L.Alam, LXXVIIZ,1, which is glven above ;n the
discussion of L.,Baiu. XX,1, and this dog is also one which
leads the rest of the dogs or his master, > Nonetheless,
only in a most general senss are L.Baiu., XX,2 and L.Alam,

LXXVIII,1 similar, although they both appear to have been

T3gralix, Na, 0OXVIII (1913), 603.

71‘Schw5.nd, p. 461, Cenen is understood from the
pravious Bavarian law, XX,I., It 1s ingerted here.

There is a slight possibility that L.Baiu, XX,2
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infliuenced by tha sams law, Pact.Sal. VI,l.
{b) Xo agreement.
{(¢c) Ko agreexent.

Lex Alamannorum LXXVIII,3

(8) The similarity between L.Balu. XX,2 and L.Alam,
LXXVIII,3 is no more concrete than that between this
Bavarian lew and L.ilam, LXXVIII,1., That special dog
described by L.Alsn, LXXVIII,3, the laitihunt, which 1s
indeed a bloodhound, could not be the same animal described
by L.Baiu. XX,2. The only similarities between the latter
law and L.Als=, LXXVIII,3 are: the general characteristic
of a dog stolen on account of its exceptionai sense of
smell, and a philological sinilarity shown in heading (b),

(b) Linguistically, 54 per cent of the terminology
of L.Alam, LXXVIII,3 comprises L1 per cent of the terms of
L.Baiu, XX,2.

(c) Yo agresment,

# & ®# # ®
Lex Bajiuvariorum XX,5

Item glia,

Lex Alemsnnorum LYXVIILL

and L.Alam, LXXVIII,2 are related, since the latter concerns
a dog whlich runs sscornd., This dog may in a sense be equated
with & lead dog, slthough not with the animals desoribed by
L.Alam, LXXVIII,)l and 2. The theft of the dog described by
T.ZTem, LXXVIIYI,2 is compensated by three solidi, which is
the sace payrent required by L.Baiu. XX,2.
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(a) Another type of dog domesticated by the Germans
is the greyhound, and the loss of it is compensated by
L.Bsiu, XX,5 and L.Alan, LXXVIII,4. Both of thess laws
indicate that this dog is not stolen, but killed.7® L.Baiu.
XX,5 says: "De canibus veltricidbus qul leporem non persecu-
tum sed sus velocitate conmprehenderit, ZEocideritl7 oun
8imill et IIT solidos conponat."!! Thers is no doubt that
& dog capable of great speed 1s indicated by this law,

That this must be a greyhound is evident since few dogs
could run as fast s a rabblt and catch it in their mouths,
L.Alen. LXXVIII,l describes two basic types of dogs, one of
which 1a the greyhound. The other dog 1s trained to catch
pigs, bears, or other large animals, and this dog is dis-
cussed with L.Baiu. XX,7 below, Only part of L.Alam,
LXXVIII,4 is quoted here, It says: ", . . vel si veltrivas
leborarius probatus eum occiderit, cum 3 solidis conpon=-
at."7® The description of this dog closely parallels that
of the greybound in L.Baiu. XX,5, since L.Alam, LXXVIII,L
alcs compsmsates for killing a dog which hunts rabbits.
Both of thess laws are similar to 2523'521' VI,2, which
76Tbia observation 1s based on the implication of

occiders in L.Baiu, XX,5, which contains no verb in itsg
Independent clause,.

773chwing

p. 462, Occiderit appears to be under-
stood fron the sravious Bavarian law, XX,L4, and 1t is
inserted hers,

78Lahmann, p. U3,



also compensates for a groyhound.79

{b) The philological similarity of those laws 1s
relatively close, since 21 per cent of all torms of ;;_._A;]_.n_xg.
LXXVIII,L (55 per cont of tho last clause of this law)
reappear as 33 per cent of L.Balu, XX,5.

(o) Both laws require thres solidil if a greyhound ia
killed, to which L.Baiu, XX,5 adds the rostitution of
another dog like that killed,

® ®» # ® 8
Lex Baluvariorum XX,7

Iten alisa,

Lox Alamannorum LXXVIII,hL

(a) The second typs of dog described by L.Alam,
IXXVIII, is that animal which &8s trained to catch piga
and bears, cows and bulls, which is in all likelihood a
bulldoge This dog is alao doscribed by L.Baiu. XX,7,
which clossly parallels this ;'Llamannic law, L.Balu, XX,7
follows: "Des his canibus, qui ursis vel bubulis id eat
maloridbus, quod suu.m‘zuuildao dicirua, porsescuntur, sl de
his ocoiderit, cun sinmile et VI solidis conpona’c."el The
corresponding portion of L.Alam. LXXVIII,4 also addas

7901‘. L.Burg. XCVII which describes greyhounds in
& goneral sensse.,

S0prani, KA, XXXVIII (1913), 597-598 says this
term moans Schwar:=wild, wild boars (El). CL, Graff, Alt-
hochdoutscher Sorachachatz, I, col. 806, and VI, c¢ol. B899,

81

Schwind, p. 463,
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bears and buffalo-like animals: cows and bulls, &s well as
pigs. L.Alam, LXXVIII,L says: "Bonus canis porcaritius,
ursaritius, vel quil vaccam aut taurum prendit, si occiderit
aliquis, cum 3 solidis conponat; « » 82 e only sub=
stantial difference betwsen this law and L.Balu. XX,7 ia
that of compensation, whereby the latter requires doubls
the compensation (plus restitution of a similar dog) of
L.Alam, LXXVIII,h., However, both laws spscify that this
dog is killed, not merely stolen. No other Germanic code
contains a law comparable to thess,

(b) Twenty-nine per cont of the terms of L.Alam.
IXXVIII,L (47 per cent if just the first part of this law
is included) appear &s 33 per cent of the terms of L.Baiu,
XX, 7.

() No agreenent,

* % 3 # »
Lex Baiuvariorum XX,8

Iten alia,

Lex Alamannorum IXXVIII,S

(a) Eilling a sheep dog is compensated by L.Baiu,
XX,8 ard L.Alam, LXXVIII,5. Both of these laws are
" directly rolated, and both may be derived in part from
Pact.Sal. VI,2 and 4. L.Baiu. XX,8 simply says: "Qui vero
[canen/ pastorialem qui lupum mordet, occidit /Sio/, cum

82Lehnmnn, pp. U2-143,



III solidis conponat."83 This law emphasizes that the
sheep dog 1a used to kill wolves, the common predators of
sheep, Although L.Alam, LXXVIII,5 has more to say, it also
emphasizes the threat of wolves: "Si quis canem pastoralem,
qui lupun mordit et pscus ex ors eiua discutit et ad clamo~
ren ad alium vel tertiam villam currit, et cum aliquis
occiderit, cum 3 solidis conponat."eu‘ The defenso sheep
dogs give against wolves need not be 1lncluded in these laws,
The fact that both laws do specify the threat of wolves and
that these dogs meset that threat links them closely, The
similar Pact.Sal. XI,2 and li do not mention the threat of
wolves, In addition, both L.Baiu, XX,8 and L.Alam,
IXXVIII,5 indicate that the shoep dog is killed.

(b) Philologlcally, the laws are especially close,
since 33 per cent of the terms of L,Alam, LXXVIII,5 appear
as 83 per oent of the terms of L.Baiu. XX,8.

(¢) The laws require three solidi 1f a sheep dog is
killed,

* & & ® &
Lex Baiuvariorum XX,9

(Mo title given.)

Lex Alamannorun LXXVIII,6
{a) Another type of dog used by the early Germans

83schwmd, P 463. Canen is understood from the
previous Bavarian law, XX,7. It is inserted hore,

al‘Lotmann, p. U3,
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is the watchdog, which defends houses (and courtyards) from
potential thieves and prowlers, Laws which compensates for
killing this typs of dog are L.Baiu, XX,9 and L.Alam,
LXXVIII,6, both of which closely parallel Pact.Sal. VI,3.85
L.Balu, XX,9 is much rmore desériptive for killing a watchdog
than is L.Alam, LXXVIII,6., Sinmilarly, the former contains
conditions which the latter doss not msntion, especlally
the time of day when ths dog is killed. L.Baiu, XX,9
states:

81 autem cangm qui curtem domini suil defendit,
quex houauusrt®® dicunt, occiderit post occasun
s0lis in nocts, cum III solidis conponat, quia
furtivniz est.

Si vero sols stante hoc_fecerlt, similem reddat
et cun I solido conponate.

To kill a watchdog at night is considered a more serious

offense than to kill the same animal during the day, since
the formsr has grsater possibility of being a premeditated
crims, Since L.Alam, IXXVIII,6 is similar to two Bavarian
" laws {the first of which is XX,9), it is presented in part
here. The remainder is quoted with L.Baiu. XX,10 bolow,

L.Alam, LXXVIII,6 s&ys: "Si quis canem, qui curte defendit

alicuius, occiderit, cum uno solido conponate « o ;88

time of the day needs to be specified by L.Alam. LXXVIII,6

85¢cr. Heymann, xa, XTI (2918), 513-51i.
86500 Kralik, mi, XOCVIII (1913), L.
87schwing, p. L6k,
asLoh:-.ann, p. 143,



to be similar to L.Baiu., XX,9, since hoth laws possess the
aams baslc ideas.

(b) The philological similarity of these laws is
pertinent, although the greater length of L.Baiu, XX,9
distorts this somewhat, Nevertheless, 83 per cent of the
terms of that portion of L.Alam, LXXVIII,6 quoted above
are evident as 27 per cent of the words of L.Balu, XX,9.

{(c) Although both laws require one solidus for
killing a watchdog, they do so under seemingly different
circunstances, Since L.Alam. LXXVIII,6 does not specify
that the time & watchdog 1s killed is significant, the ons
solidus rsquired by this law may not be the same compen-
sation required by L.Baiu. XX,9., However, this is a
poasibility, That it is only a possibility is evident,
since the latter requires the rastitution of a similar dog
for the one killed in addition to the fine of one solidus,
whereas L.Alem, LXXVIII,6 does not.

& *® ® = }
Lex Baluvariorum XX,10

Item alisa.

Lex Alamannorum LXXVIII,6

() L.Batu, XX,10 is the last law of title XX of the
Bavarian code, but it doss not specify any typo of dog,
since it pertains genorally to all dogs. This law compen-
sates the dog's owner if the dog attacks a person and is

subsequently killed in the assault, and it is the longest
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of all tsn laws in title XX, Its descripitlon is especially
useful in comparing it with L.Alam. LXXVIII,6, & law upon
which it is apparently based, In its entirety, L.Baiu.
XX,10 says:

Si autem canis per vestimentun aut psr membrum hom-
inem tenuerit et de manu eum percusserit, ut mortia-
tur, sinilem roddat et amplius non requiratur,

Bt dominus canis quod canis fecit, conponat medie-
tatex ac si 18‘38 fecisset; si hoc non voluerit, canem
non requirat,

Prior to analysis, this law is compared to that portion of
L.Alam, LXXVIII,6 which is sinmilar to it: ", . . Et ai ipse
canis o1 psr vestimentum adprashenderit, et eun quasi
nolesns percusserit, et mortuus fuerit, iuret, ut per invid-
iam non fecisset, nisi ad defendendum, donet allo catsllo,
qui iugo transpassars poasit.“9° The parallels of both laws
are especially acute., Both laws explicitly define that the
dog selzes the clothing of & man (to which L.Baiu, XX,10
adds lirbs) and in the struggle which .ensues, the victim
delivers to the dog a blow from which i1t dies, The laws
also require the restitution of a comparable dog to the -°
owner for the one killed, Although there are differences
between the laws, such as the testimony of the victim in
L.Alam, LXXVIII,6 proving that he did not kill the animal
spitefully, they show far greater similarity than dis-
aimilarity. This especlally evident since no other

89Schwing, p. L6l
9°Le‘bnum, PP. a3-1lk.
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Germanic cods contains & law similar to these. In addition,
a muber of interesting concepts are supplied by L.Balu,
XX,10 which are not evident in the corresponding L.Alanm,
LXOVIII,b. These are two in number, and both of them deal
with compensating for the slain dog. L.Baiu. XX,10 indice
ates that the owner of the dog is liable for one-half of
the value of that dog which must be restorsd to him, The
dog!s owner, thorefore, is responsible for the actions of
his dog (a3 he is for his livestock) if the rights of
others are jeopardized, The second additionsl feature
evident in L.Baiu. XX,10 and not included in L.Alam,
LXOXVIIY,6 concerns that owner who 1s not willing to give
one-half the value of & new dog. If this occurs, the
victimized person is not obligated to supply & similar dog
for that killed, This is an irportant point, since the
owner who lost his dog appears to be responsible for one-
helf of ths total cocupensation for this crime, If this is
true, there can be no similarity between both laws in the
fora of compensation given under heading (c) below. The
fact that this alleged similarity is given in heading (c)
indicates nothing more than the obligation under both laws
to replace the slain dog with one like 1it, .

(b) Philologically, the laws show slight similarity,
since 28 per cent of the tsrminology of that portion of
L.Alam, LXXVIII,6 quoted above reappears only as 19 per
cent of the terms of L.Ealu. XX,10. In this calculation,
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mori of the latter is equated with mortuum esse of the
former, although mortuum ssse is still counted as two
separate words,

(c) Both laws require the restitution of a similar
dog for that slain,

Title XXI
De accipitribus,

Lex Baiuwariorum XXI,1
De accipitribus,

Lex Alamannorum XCVI,1l
(a) The early Germans trained hawks (as well as

falecons) to be used in hunting fowl, and one of the prey
which hawks attack is the crane. The Alamarnnic and
Bavarian éodas each contain a law which compensates the
owner for the killing of his hawk., The firast of these
laws is L.Baiu. XXI,1, which is mors descriptive than
L.Alam, XCVI,1, & law with which it iz similar. L.Baiu,
XXI,1 followa; "Si accipitrem occiderit, quem chrano=-
harigl dicunt, cum VI solidis et aimilo conponat; et qum
I sacramentale iuret, ut ad volare et capere émilia

9Ngee Kralilk, NA, XXVIII (1913), 429, although his
description that thls is a sparrow hawk should bs quea-

tioned. A crane is too large to be successfully attacked
by a sparrow hawk.
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ait.“92 That cranes are the proy of this hawk 1s evident in
the OHG chranohari, which is Kranich-Habicht ("orane~hawk")

in contemporary German., Since L.Alan. XCVI,1l is similar
to two Bavarian laws, the present one and XXI,2, only the
second half of this law is quotsd hers, It is because of
this that the terms acceptor and occiderit are not evident
in ths following quotation, but can be seen in the first
half of this law quoted with L.Balu. XXI,2 below, L.Alanm,
XCVI,1 says: ", . . Si grue, 6 solidos conponat,"93
Although L.Alam. XCVI,1 is less descriptive than L.Baiu,
XxI,l, both laws still compensate for the same offense,
Both laws, in fact, are parallel to Pact.Sal. VII,2.9L"

(b) No agrsement,

(c) The laws require six solidi for the loss of
this hawk, to which L.Bsiu., XXI,) adds the restitution of
another hawk similar to that killed,

8 #& ¥ # &
Lex Baiuvariomm XXI,2

Item alia.,

Lex Alamannorum XCVI,1l
(a) The last law of the Lex Baiuvariorum which is

similar to the Alamannic code is XXI,2., This law is

92schwind, p. 46S.

93Lenzann, p. 155. This law is the same as Pact,
Alam, IIT,1l (XXVI,l of Eckhardt's revised edition].,

Mce, L.Burg, XCVIII.



similar to the firast half of L.Alnm, XCVI,) as L.Dalu,
XXI,1 is similar to the second half, L.Baiu. XXI,2 oompen=-
sates for that hawk which is trained to capturs goono: "De
?o qui dicitur canshnpuh95 qui ansores capit [3001dor1§7,
cum IIX solidis conponat st similem roddat,"96 That this
law describes a hawk 1s evident in the ONG canshapuh, which
in conterporary German is Gans-linbicht ("gooso-hawk"), that
is, a goshawk, Although L.Baiu. XXI,2 does not apooify
that the hawk is killed, this may bo assumed from the
previous Bavarian law, XXI,l. The description of this law
1s similar to the first half of L.Alam. XCVI,1, whioh says:
"Si acceptor, qui auca mordit, occiderit, 3 solldos nolvat,
« «"97 Both L.Baiu. XXI,2 and L.Alam. XCVI,1 indicate

that this hewk preys upon geese, and both laws may be based
upon Pact.Sal. VII,1-2,

(b) No agreexent,

(¢) The laws require a payment of three solidi for
the loss of a hawk, to which L.Baiu, XXI,2 adds that resti-
tutlion of another hawk like the one killed.

Title XXIX
Do pomariis et sorum conpositione’,
(No similarity)
9Kralik, i, XCVIII (1913), L2s.

968chwind, p. 465, Occidorit is undorntood from the

previous Bavarian law, XXI,1; It 17 insorted hero,

97Lehnann, P. 155,
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CHAPTER VIII

Conclusion

This essay attempts to illustrate not only what
Alamannic and Bavarian laws are similar to each other, but
also indicates how thoy are similar and to what degree,
That certain laws show greator simlilarity than others is
obvious, Although no ons individual avenue of investiga-
tion should be considered singly, all three comparisons:
intentional, textusl, and reparational, considered jointly,
revesl & great deal, Thls evidence indicates how closely
intograted the Alamanni and Bavarians are legally, that
Alemannic society closely parallels Bavarlan sooclety., The
laws, therefors, reinforce one another as reliable histor-
ical sources of eighth-century Germanic soclety.

This essay also lays the groundwork for numerous
other studies of Germanic law. Altbough this paper is
nothing more than the first attempt to.invostigate the
similerity betwsen two particular codes;'naverthalesa, it
indicates the feasibility of similar studies in the future,
This paper indicates how individual Alamannic and Bavarian
laws ars sinilar to each other; it simultaneously indicates

how the ramainiﬁs 1gws in the Lox Alamannormm and Lex
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Baluvariorum are dissimilar to each other, Thess romaining-

laws, 179 fron the Alamannic code and 172 from the Bavarian‘

cods, need to be compared with the Lex Visigothorum, Pactus

legis Salicae, Lex Ribuaria, and Edictus Rothari before

South Germanic law can bes kmown in its entirety. Thers are
undoubtedly several laws in the leges barbarorum which while

similar, are not at all derived from one another, Not all
laws in the leges, however, are mutually independent;
investigations such as the present study are grsatly needed
in order to clarify the possible Influonce one law may have
en another or to show that no influence should be assumed
for those laws enacted by two different Germanic tribes at
- quite different timss, Similarly, the problem of Roman
legal influsnce on the Alamannioc and Bavarlan codes noeds
to be reopened. This is especlally evident for L.Baiu,
VII,1-3 which are verbatim texts of L.Alam. JXXIX,' both
of which show similarity with Roman law and with L.Visig,
I1I,5,1. This point cannot be underemphasized since no
satisfactory study has appeared which analyzes Roman law
in the 1ight of all relevant laws in the Alamannic and
Bavarian codes. The research of Ernst Lovy2 is only
partially accurate, since it does not refer to the Alaman-

1see Ppe 179-183 &bove.

2 jest Roman Vulgar Law: The Law of Proporty (Memoirs
of the Amorlcan Philosophical Soclety, 3 Pnlladelphia,
1951), and WestrB=isches Vulgarrecht das Obligationonrecht
(Porschungoen == rémlschen Recht, ed. lax Kaser. ot al.,
VII; Welimar, 1956). -
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nic cods, or for that matter, to the Pactus legis Salicas or

the Lax Ribuaria.3 The study of Roman legal influence on
the Alamannic and Bavarian codss is another possible avenue

of research pointed out by this paper,
The Alsmannic and Bavarian laws which show the

greatest similsrity with each other, notably title LVII of
the Lex Alsmannorum and titles IV-VI of the Lex Baiuvari-

orum, also are closely similar to the Pactus lexis Salicae

and the Lex Ribusria. This is dus in large part to the
fact that the Salic and Ripuarian codes are in all possi-
bility the origin of these later Alsmannic and Bavarian
codes, However, it cannot be concluded from this evidence
that thoss laws of both the Alamannic and Bavarlan codes
which are similar to the Salic and Ripuarian codes were
influenced simultaneocusly and in the same way. In fact, it
may be concluded from the texts (which needs to be supple-
mented with first-hand kmowledge from the manuscripts) that
the evolution of the Lex Bajuvariorum-is essentially two-

fold, Although the Lex Alamannorum appears to be in large

part a dirsct dsrivation from the Sallic and Ripuari;n
codes, ths Lex Baiuvariorun is e3sentially both a direct
and an indirect derivation, The two-fold evolution of ‘ths
Lex Baiuvariormmz is derived indirectly from the Salie and

Ripuarian codss by moans of the Lex Alamannorum as an

3A partial comparison of Romsn law with the Lex
Ribuaria can be found in Beyerle, ZSRG, LV (1935), I5-19.
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intermediary, and directly also from the same Salic and
Ripuarian codes without any intermediary. The following
disgram i1llustrates this two-fold evolution:

Pact.Sal.--L.Rib,
}_.Alam.

L.Balu.

This view thereby challenges the interpretation of Ernst
Hayoru and Franz Beyerle5 that the Bavarlan code originates
in the seventh century. The diagram also agrees partly
with the view of Schwind6 who concluded that there is an
unknown law code betwesn the Salic and Ripuarian codes and

the Lex Baluvariorum, This "unknown code™ is the Lex

Al amannorun,
This study indicates that textual criticism is an

easential aspect in the study of Germanic law, Without
the added insights of legal textual criticism, the texts
themselves may often lead to erroneous interpretations,

The validity of legal textual criticism has bsen pointed
out several timss in the course of this paper, especially
in clarifying thoss numsrous instances in Schwindt!s edition

hDie oberdeutschen Volksrechte, pp. 90-91,
52sRG, XLIX (1929), 372.
bra, 0XXTII (1908), 685.
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of the Lex Baiuvariorum which are too broadly analyzed,
These instances pertain not only to some fourteen Bavarian
laws which Schwind bolieves are similar to the Lex Alaman-
_xm_x-mg,7 but also to several other Bavarian laws which are
only partially similar to the Alamannis laws he cites, I
need not elaborate on this point, since one exampls can
easlly clarify it. For instance, L.Baiu, IV,1l compsnsates
for severing the thumb and fingers from & freemant!s hand,
This law is closely parallel to L.Alam. LVII,}2,45,48, and
51-53, However, Schwind assumes that seven additional
Alamannic laws, which also concern severing the thumb ang
Tingers, are likewlise similar to L.Baiu, IV,11, There are
no groundg for making this assumption, since these addition-
al Alamannic laws, LVII,L3,L3,44,06,47,49, and 50, do not
concern cutting off the thumb or fingers, but only parts
thereof, Since these seven additional Alamannic laws are
far more explicit than the general L.Baiu, IV,1l, ocan it
be assumed that cutting off part of a finger (and all of
these additional Alamannic laws spscify the injury either
at the first or second joint, with the exception of L.Alam,
LVII,h) which concerns the top of the thumb) is equivalent
to the whole thumb? Perhaps the only reason Schwinfl
ssunes any similarity between L.Baiu, IV,11 and these
seven additional Alarannic laws 18 because the latter

Tone or these fourteen laws (L.Baiu, I,l) 1s similar

to the Lex Alamannorun, but I propos? a different law
than Schulnd,
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appear next to the six Alamannic laws which are similar to
L.Batu, IV,11; that is, L.Alam. LVII,N1,43,44,46,47,49, and
50 all appear within the limits of L.Alam., LVII,h2,45,48,
and 51-53, with the exception of LVII,L1 which precedes
then: all, This exarple also holds true for the corres-
ponding Bavarian laws, V,7 and VI,7.

That offenss is more important than caste is also
evident in this study. This pertains particularly to those
crimes and abuses described in titles IV-VI of the Lex
Baluvariorum and title LVII of the Lex Alamannorum,
Certainly, there are class differences between freemen,
freedrmen, and slaves, since they fall victim to the zame
crime, but the offense itself is the same. For thls reason,
L.flam, LVII, which concerns the personal injury of freemen
and freemen only, is similar legally, not reparationsally,
to L.Baiu, V (freedmen) and VI (slaves). The agreement of
the codes in legal intont, however, does not preclude the
difference in the wergeld payment for different classes.
This fs especially evident in L.Baiu. V,9 and VI,12.8 as
has already been included, there 1s a definits ratio of
1:4:4 for orimes besetting freemen, froedmen, and slaves
respectively, This ratio is not an artiricial creation
in the Alamannic and Bavarian codes, but a living element
of a caste systen where every person knew himself in
relationship to everyone else, This ratio is also evident

8500 pp. 1;8-150, and 176-178 respectively above,
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in the Salic and Ripuarian codes as well,

Several aspects of Germanlic law would greatly benefit
by nmumismatic investigations. This is especially true for
a8 study of wergeld and the relationship of numismatics to
it. Although studies have already appeared betweon numis-
matics and the Lex Salica,9 there are few comparable studiss
for the Alamannic and Bavarilan codea.10 The latter codss
must be analysed in ths light of Merovinglan coinage, since
the Alamanni and Bavarians minted no coins of their own
in the eighth century. KNumismatic«legel research would help
to understand the nature of thes Carolingian pound, & point
5t111 largely in debats,ll and a point directly relevant to
interpretating the worth of the ounce (uncia) in L.Baiu,
1.2.12

9In general, sese Arnold Luschin von Ebengreuth, "Der
Denar der Lex Salica," Sitzungsberichte der kalserlichen
Akademis der Wissenschalten 1n Wien, philosophlsch-hlstore
Tsche klasse, CLXIIY (1909), Abhandlung I, and s "Zur

schichfe der Dsnars der Lex Salica," in Historische Auf-
sBtzs: Karl Zeumer zum 60, Goburtstag von Freunden und
darpebrachton Fostgabe (welmar, 1910), pp. 201-207..
Also see Benno HIlliger, 'wur Mlmzrechnung der Lex Salica,"
Historische Viertelishrschrift, XIV (1911), 465-473, and
8 "Ursprung und wert des Wergelds im Volksrecht," ikid.,
XXIx (1935), 66i-721. ' '
1°Little has been done on this problem, save for ‘the
research of J.B., Kull, "Der Solldus oder Schilling in
Bayern," Altbaverischs Monatsschrift, VI (1906), 106-108,
Also see his "ple fltesten bayerilichen Miinzen,™ ibid., IIT
(1901/02), 181-183, and "Die Miinzgewichte mit besonderer
Rcklicht auf Bayern,™ ibid., VII (1907), L5-47.

1lsee D.M. Motcalf and A, Miskimin, "The Carolingian
Pound: A Discussion,” Rumismatic Circular, LXXXI (1968),

296-298, 333-334.
1254 PP. 18-2) above.
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One other avenue of investigation needs to be disge
cussed in this conclusion: the ambiguity of some Latin
terms., This is an important point, since the interpreta-
tion of these terms may affect the understanding of a
particular law. Two examples are cited here. The first of
these pertains to the word curtis. Its use by L.Balu, II,
10 clearly indicates & courtyard, although it nsed not bs
enclosed. It is possible, therefors, that curtis in L.Baiu,
11,10 (as well as in L.Baiu. XI,1) means unfenced property
pertaining to an individual, and since thls property is or

& large nature, curtis may be equated with mansus, villa,

sala, or fundus, &ll meaning a landed estats, such as a

manor, If curtis is to be defined as estate, then the
application of L.Baiu, IX,10 is greatly enhanced. Since
the latter prohibits rights on the duke's property, this
law has a more universal application if it pertains to all
the duke's estates, rather than to land, fenced or unfenced,
adjacent to his domicile. Another case in point pertains
to the word fumentum, neaning beast of burden. Nowhere in
the Lex Alamannorum does iumentum mean ox; it is always
rendered as horse,l3 This definition may héve far-reaching
econamic consequences; since 1f this is trus, there may
have been an abundanéa of horses in Alamannia as there
definitely were in Merovingian Gaul, The question to ask,

howsver, 1s whether these horses are used to pull plows,

13566 p. 222-223, n. 6 above,
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since this work is usually done by oxen until the eleventh
century, If horses do pull plows in Alsmannia, are horse
collars used thers sarlior than elsewhere in woatern
Europazlh This seems unlikely, but it still does not
explain the use of iumentum in the Alamannic code,

I hops this study will open the way to the pursuit
of all these problems, not only for south Gormanio law, but
for the sntire corpus legum barbarorum, It ia only then
that we w11l fully comprehend Germanic law,

ms.a Pe 226, n. 13 above,



APPENDIX I

All thoss Alamannic laws whiech are similar to the
Lex Bajuvariorun® and which are discussed in thias study are
indicated in the following table:

L.Baiu,

-

- 4
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1,1
1,2
VI
xx
VII
IIT,1-3
XIV

XV,1-2
XII

XII1
II
hoet

XXIIX
xxv,1
XXVI,1
XV, 1-2
XXXIII
xxx
xxI
XVII,1
xvVI,1,3
?

XLI,l

LVII,1
LvIiI,2
LVIII

LVIIoEa 31#"35
LVII
LVII,6,55

LVII, 1k, 66
LVII,

LViI,31-32

LVII;E2,h5.h3.
51-53

L.Baiu.

i

16
18
28
29
30
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10
1
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L.Alanm,

LVII,15
LVII,B-10
LVII,11-12,18-
LVII, %3 £
LTx’ 23,59
LVII,62

IX,1

IX,2

LVII,1
LVII,2
LVII,3
LVIII
zm:x.%
LV1X, 6,55
LVIT, 1,66
LVIIagZ,%S.hB

LVII,b62
X1

LVII 1
LVII, 2

LVII
LVII.h2:h5.k8

LVIX 15
LVII,10-12,
18-19
LVII,22-23
LVII ) 8'9. 62

LVII,6,55
21l 66

lpor this reason, titles III, XVIII, and XXII of the
Lex Batuvariorun ars excluded from this appendix and appendix
8y exprass no similarity with the Alamannic cods,

s Blhco

278



279

L.Baiu, L.Alam, L.Baiu, L.Alam,
IV,12 X, XIILh XCIV,}
5 XCIV,L
VIiI,1 XOIX
2 oax XIV,17 LXVII,2
X0aX
E XXXVIII xv,9 LXXV
VIII,3 LvI,1 XvVI,5 Ly
LVI,1 XLVI
LIIT,} 16 XLII,2
8 LVI,1 17 LOXI
LII
iﬁ LI XVII,1 XCVIII,1-2
19 XX 3 XcI
VI XIx,1 XLIX,1
x,2 XXX .2 ILVIII'
b LV ﬁ XLVIII
XLVIII
X, IXXVI,1
LXXVI,2 XX, LXXVIII,1,3
' ’é mvxn,i, 3
. LXXVIII
1,1 XCIv,2 g n:g
LT LXXVIIT
x11,8 9 LXXVIII,6
10 LXXVIII, 6
xxI,1 XCVI,1
: 2 XCVI,1
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APPENDIX III
The following table indlicates the relationship between
individusl laws of titles IV-VI of the Lex Baiuvariorms:

Title IV Title V Title VI

1 1 1

2 2 2
34 3 3

5 4 %
61 5 5

9 6 6
1n 7 '
13 . 8
14-15 - 9,11
16 -—- 10
U 1
29 9 12
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Contributions to the critiocism and interprstation of
the Lex Baluvariorum: A comparative study of the
Alsmannic and Bavarian codes

Dissertation directed by Professor Charles P. Loughran, SJ

The eighth-century Bavarian code (Lex Baiuvariorum)
1s influenced by four sarlier Germanic codes: the Lex Visi-

Rothorum, Factus legis Salinas, Lex Ribuaria, and Lex

Alsmannorum (Alamannic code). The latter shows a higher
degres of similarity with the Lex Baiuvariorum than do the
other three codes, yet no completely extensive study has
Yot besn dons 1llusztrating this fact. The present astudy
analyzes the similarity between the Alamannic code (dated
between 712 and 725) and the Bavarian code (dated between
725 snd 748) from three points of view, indicated ai.mpiy
as (a), (b), and (c).

The first criterion (a) analyzes and compares the
conoespts of all Alamannic and Bavarian laws which are
similar to each other, whatever their degres of similarity,
Soms laws are verbatim texts of each other (such &s L.Baiu.
V¥1I,1-3 and L.Alam, XXXIX) whereas othera are only partial-
1y similar (such as L.Bsfu. I,5 and L.Alam. VIX). 1In all,
98 Bavarien laws of a total of 270 lawa in the Lex Baiu-

Yariorum ars compared to 91 Alamannic laws &lso of a total



of 270 laws in the Lex Alamannorum, In addition, other
Germanlic codes which are either parallel or have exertsd an
influsnce on the Alamannic and Bavarian codes are includsd
under this first criterion. These other law codes are
notably the Lex Visigothorum, Pactus legls Salicas, Lex

Ribusria, Lex Burgundionum, and Edictus Rothari, Subse-

quent bodies of law which may have besn influenced by the
Ala=snnic and Bavarian codes are excluded from this astudy.

Hence, no mesntion {s made of the Lex Frisionum, Lex Saxon-

um, Lex Thuringorum, and Lex Francorum Chamavorum, In this

first section, only those portions of Alamannic and Bavarian
laws corrssponding to one another are quoted (in Latin).
Ths second criterion (b) shows the philologioal
aimilarity betwsen individusl Alsmannic and Bavarlian laws.
"This si=mflarity is divided betwsen two languages: medleval
Latin and 01d High German. In this philological analysis,
a matharmatiosl comparison exprossed in a percentage
indicates how many terns of an earlier Alamannlc law appear
in a later Bavarian lsw. If there is no significant philo-
logical similarity betwsen respective laws, "no agz'eomnt"
is irdicated. A Bavarian law with a high percentage of its
terns derived from only a few words in an Alamannic law is
more significant than a Bavarian law in which only a few
terms are derived from a high percentage of its Alamannic
counterpart, For exampls, 30 per cent of the terms of

L.Alaz, A which appear as 70 per cent of the terms of



L.Baiu, B ars more significant than 70 per cent of the terms
of L.Alanm. A which appear as 30 per cent of the terms ol
L.Baiu, B, This is obvious since the Bavarian code 1s a
later body of law.

The third and last criterion (c) indicates ths agrees-
ment, if any, between Alsmannic and Bavarian laws in ths
matter of monetary compensation. Since the Alamannic and
Bavarian codes, mmuch like the rest of Germanlc law, ccapen=-
sate for various criries and abuseas by a monetary payment
rathsr than by imprisonment, a raquirement of the same
amount of money by corresponding laws indicates a grest
deal., If people ars injursad, the monstary paymsnt is
called the wergeld (that is, the price of a person's life).
If livestock, land, buildings, and other property are
harmed, monetsry compensation rather than wergeld is
Tendersd to the injursd party. ‘

This study is the first of its kind which attempts
to indicate to what degres the Alamennic and Bavarian codes

are similar to each other.
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