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The use of the written word in Charlemagne’s administration
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There is record of draft copies (but not of zhe draft copies) in the reign of

Louis the Pious (Bresstau, op. cit., 1, 20d cdn. 163).

Seeabove, n. 52,

Eur example the «(mm Richard, willarum suaram /)/(/i’iy{)l(///, mentioned by
the Astronomer, ita fl///(]m)‘zzz, vi (MG S, 1, 610), who held office in

the reign of Charlemagne (794). This must surely be the count Richard who

in 787 was ordered with the abbot of Jumicges, to make a ‘description’ of the

larided possessions of St Wandrille (see above, n. 55).

MGH Cap., 1, no. 851 introduction, Nune autem admonemus vos ut capitnlaria

vestra relegatis ef quacque vobis per verba commendata sunt recolatis ... c. vii

Deinde ut istam epistolan et saepins legatis et bene salvarm faciatis, ut ipsa inter nos et

vas i# testimonium sit, utrum sic factum babeatis sicut ibi scri pluny est ant non habeatis

A conclusion parallel to the one reached by Redlich, op. cit,, 65, and A. de
Botiard, 11, 130, in the matter of Chatlemagne’s preference for written
documents as instruments of proof,

There is no specimen diploma of appointment (o a countship among the
Foramlae Imperiales (sec above, . 20). Numbers 13, 14, and 15 of the For fi/l//at’
Marculfinae aevi carolini (MGH. Formulae, 119-20), although relating to the
on of a bishop ar the appointment of a count, merely reproduce
ifications, and do not come into the

consed

Merovingian formulae, with slight mod

]H(ff ure,

Forthelists required at the oath-taking see above, p. 130. A list of 180 persons
who took the vath of ﬁdcliry in an Italian county has come down to us
(MGH Cap., 1, no. JXI) this list dates from the reign of Charlemagne,
which is not certain, the d}.rc:ctums given in the capitulare missorum of 7923
have not been followed.

See above, p. 131,

See e.g., MGH Cap., 1, no. 64, . i; ibid., c. xiii and no., 74, ¢. iv; no. $o, ¢. ii
Ibid., nos. 85, ¢. ivand 58. cf. above, p. 129,

See above, n. 39.

The basic ideas developed in this article formed the subject of a paper read
to the Legal History Section of the Ninth International Congress of the
Historical Sciences held at Paris in 1950, In the discussion which followed
helpful remarks, for which I am most grateful, were made by | "mfmmr‘;
C. G. Mor, of the University of Modena, G. Tessier, of the Feole des Chartes,
and F. Vercauteren, of the University of Li¢ge, who was in the chair.

IX. The tmpact of Charlemagne
on the 1 'nstztutmuﬁ, of the
Frankish realm

}m

?
|

ne the decisive influence of Charlemagne on the institu-

ions of the Frankish monarchy is well known, what is

7 more obscure and what is here 1o he discu wed in detatl is
the manner in which Charlemagne wielded t‘ms influenc <,
sitularies which were decrees

This was done chiefly through rhe cap
e (,,nulmm in monarchs issued

1
divided into arvicles (capitduny by which tl
legislative and administrative provisions. Traditionally called constitutio,
decretnm, edictnm, etc., they were more recently known as eapitula or
capitulare® From the capitularies through which Charlemagne exerted the
mast influence on Prankish institutions, we have selected a few which
form an important group and which are extensive ordinances, generally
issucd at times of crisis, most often at the gatherings of a great assembly.
Though generally concerned with religious problems, they deal with
numerous other matrers. Their object seems to have been t\vc)fu!d: on
the one hand, a correct enforcement of rraditional rules which had been
unfortunarely neglected; on the other h:mfl, ada pm:i(m of these rules to
new circumstances which often involved the creation of new regulations,

Fer us deal first with the capitulary of Herseal, the oldest decree to
which the name of pitulare has been applied and which was published

in 779. Irs elaboration closed a period of very serious political crises: the
disastrous expedition to Spain tn 778, the violent Saxon revolt of the same
saw the enem 1y at Deutz op }"r“ = (o] (Wﬂ( ) and the fear of an
houprising in qmt aine and in “w ptimania. Prepared in the

1w palace of Herstal on the Meuse and pro-

year which
anti-Frankish
assembly éEm gathered at

mulgated by the king, tlm capitulary reorganised the mose important
public institutions and introduced considerable reform® Ir dealt with
purely ecclesiastical marters as well as with administrative and judicial
jects which involved the functioning of several institutions. Both

sulbs



The impact of Charlemagne on Frankish institutions

have spoken. So it was that from assemblies gathered in October 802,
and probably from commissions of experts formed to implement the work
oif these Asacmh ies, came out i 8oz af least four capirularies which made
complete the zs(.'flsm of the programmatic capitulary of March 8oz, The
first made additions to all the narional laws in force within the Frankish
realm. The second revised the Lex Ribwaria. Several articles of a third
one were meant to enforce the rules issued in the programmatic capitulary
which had been too general to be effective. A fourth one contained
instructions to be carried out by wissi dominici® 1t is also most likely that
in the beginning of 806 a capitulary, a fragment of which is still preserved,
strengthened the authority of several clauses of the capitulary of Thion-
ville by incorporating them in the national laws.2

If these great C[!]"}H‘ULH‘JU» and the pr(wmwm which (,omplucd them
played such a capital role in Charlemagne’s action on the instirutions of
the Frankish monarchy, we must grant neatly the same importance to
shorter but more numerous capitularics issued in less solemn or less
dramatic circumstances. In most of the capitularies the provisions deserv-
ing to be qualified as legislative are scarce. The articles of those capitu-
larics, instead of taking a normative .Fnr.rm are more often shaped as
administrative decisions made for a group of given cases, or as orders
or nterdictions to the agents of the state obliging or forbidding them to
act in a certain way.* rom the ,{t'rcqm:m' repetition of these orders and
interdictions we may infer that they were often badly obeyed; nevertheless
we may perhaps believe that occasionally the constant repetitions pro-
duced some good resules 2

In certain cases very important decisions taken by Charlemagne in the
field of institutions do not appear in the capitularies. There is, for instance,
no article in any capitulary through which Charlemagne created the
scabini (Vr. échevins, Germ. Schiffen), those men forming the permanent
body of assessors to the county court known as the mallus. In the capitular-
ies we meet them only in connection with their duties or their appoint-
ment.® In the field of military matters we have no article of a capitulary
enacting that, in case of war, a certain number of men ¢
feeble’ hme be grouped together in order to ﬁa‘guig one of them to
serve in the army: we find only the means of applying this rule in 806,
807, and 808.% Hither the capitularies concerning these matters have
disap pes m,d or provisions d "lifﬂg with them were never cast in the shape
What probably happened is that Charlemagne, reaching a
general dec;s on, made it known verbal iy e E t zs‘Ey the particular
POl concern red with its execution were promulgated and afterwards
published in a capitulary®

Among the decisions of Charlemagne concerning the institutions of the

Frankish realm were several that proved to be inadequate and that had

©

economically

o

of artic

ults far below what the king had expected. In ?«;?gs;;mi to the impact of

Fhe tmpact af Charlepragne on Vvankioh institutions

these decisions upon institutions | have previously noted the ‘failure or

and T sl think the term “Tailure” is correcr. Though in

Charlemagne’

3

many cases the rmmediare resules of these decisions were disappointing,
uli'm-‘ltviy these decistons proved to be i nnpurl’lm and afew even remained
in existence, though of course not without alteration, long alter Charle-

magne and rhe Carolingrans.

From the group of institurions strongly intluenced by (:Il’n'}f'ﬂ'l‘tﬁ&!}l'lc"~~
central institurions of the realm
judicial institurions, manorial institutions, military institutions, vas ,(L]n;;;c,,
coinage, weights, and measures--1 have chosen hc judicial institations
to ilustrate what has been described. Their object was to secure for each
individual the pnwshz?i;y of having his rights recognised, established, and

regional administrative institutions,

protected, and o ensure the respect for Taw, a prevailing concern of
Charlemagne

Wirhin the judictad institurions shall imie my discussion to the organi-
sation, leaving out the substance of law, the system of evidence, and the
course of procedure once the law suit was begun. Liven within judicial
organisation [ shall nor go beyond rhe ordinary coure, that is the county
court ot mallng, and only occasionally shall T refer to «hv judicial assizes of
the wissi dominici or 1o the palace court,

Arbitrary actions liable to affect people’s lives or their possessions were
prohibited. T'o hang a man, even when he seemingly was caught in the
act, was forbidden on pain of severe penalty even if it concerned a serf;
regular judicial procedure had to be applied even it it be the summary
p‘rncc* dure of flagrante delicto.® The I'rankish judicial procedure concerning
goods '1ppncmly belonging to no one was introduced in Bavarian law
to forbid in Bavaria the appropriation of goods that might have been
lost by someone or stolen from him 20 The emperor’s concern for equity
stretched out o those who had been condemined to death but to whom
mercy had been granted; their person and their goods legally acquired
after the granting of pardon had the benefitof protection by the law courts,™

There is no contradiction between this concern and the 4 fﬂ*{'cry with
which Charlemagne, especially during the last years of his reign, saw the
increase in the number of cases in the law courts. # The overcrowding of
the court roll at the Palace caused him a particular anxiety.™ He did not
seem to realize that this overcrowding was the resule of the exrended
competence imprudently ¢ to the Palace coun

programmatic capitulary of 8oz and the oth

especially by the
rs which tollowed 3t No

eflicient measures were adopred to improve this situation

b ot to see the number of cases brought before the
urts continuously increase was in accordance with his character. He had
2 natural mfﬁm;zz‘nm towards permanence and dy H‘:a.hé%%tf; which determined

50 many aspects of his policy. This state of mind influenced him ro fix

Charlemagne’s w
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dates beyond which complaints likely 1o have a repercussion on landed
ight not contest a seisin existing ar
the time of the death of Pippin IIL With certain exceptions, the limitation

sroperty might not go back, One m
perty § g

in Bavaria, at least for the assizes of the wise/, was set at the date of the
on 1o the throne of duke Tassilo 11 who was later dismissed .38

3

access
The counts and the inferior agents of the royal authority often seem
to have lacked zeal in the practice of their judicial duties, especially
when it concerned plaintiffs whose reactions were less to be feared than
those of powertul persons of high rank. Charlemagne reacted vigorously
against this tendency. The counts were not allowed to postpone a session
in order to go hunting or to indulge in some other enjoyment. They must
deal diligently with the suits of the chusches and of the miserabiles personae,
that is poor people, widows and orphans. The number of times such
instructions  were formulated or involved in capitularies and other
official texts, reveals a4 most unsatisfactory enforcement of these rules.??

Owing to the il will of the accused, the plaintff might experience
great dithiculey in getting his case judged; indeed the time allowed for
appearance in court by most of the national laws was long and respites
could easily be renewed or extended. In the cases, however, where the
lex Kibuaria was applicable, the capitulary revising this law reduced the
number of necessary summonses, and also, I think, the delays, and by a
more etheient intervention of public power compelled the indicted to
appear.38

The repression of certain offences became increasingly important to
Charlemagne, and especially since 8oz occupied a greater place in his
capitularies. These offences entailed condemnation to an exclusively
penal tine such as the bamnum of Go solidi or to an arbitrary punishment,
cither corporal or death, T allude in particular to highway robbery,
homicide, encroachments on churches, and on wiserabiles personae, perjury,
incest, and certain cases of revenge or fuide. In such cases justice could
be obtained without difficulty before the Palace court or before the assizes
of the wissi dominici. But bhefore the mallus, or county court, a plainciff
who had been wronged, or his representative, had normally to be present
and to act; in the cases which have just been quoted, there was not always
such a plaindff, and there were even cases when it was impossible that
there could be one. In those cases it seems likely that the count himself
ed
time Charlemagne authorised him to do so.

The principal reform which Charlemagne introduced in the judicial
institutions changed the composition of the county court, the mallus4®
At the beginning of Charlemagn
and Carolingian predecessors, this court was presided ove

@&

s the plaineff, There is no written evidence indicating ar what
i

s veipn as well as under his Merovingian
¢ by the count
or by an inferior officer of justice, the wicarizr ot cenlenarius, or perhaps

already sometimes by a deputy (wisins) of the count, the future viscount

Vhe impact of Charlemaone on Vrankish institutions
(prcecomes ). And so i remained. The chairman was assisted by assessors
generally Hsred in the texrs under such vague terms as pagensers (nhabitants

of the paonsy, and boni Jomines (honcurable men) " A eroupy of these
assessors versed i the customary law had the exeremely im;sem;mﬁ' task
of “finding” rhe judgment. In the texts these men are often called rachin.
brrgii (Uvench: “rachinibonrgs). 4 They had no permanent starus and were
most likely designated by the chairman for each session. The free men
belonging o thar section of the county where the wallnr sar were hound
to be present at all the meetings, a burden that could be very heavy
Charlemagne at first appears to have replaced rthe accasional assessors
with permanent ones qualified for this task, who by experience acquired
a sounder knowledge of the customary law and whose functions beeame

official. "They were the wabini, which we have already mentioned. They
sometimes were still called by the traditional name of rachindiroii®™ or lugr
such peneral verms as boui howmines and wagnifici viri, ‘men of great impurlg-»
ance” or even by the more rechnical nume of iudices, udgesT i We first
meet the seabini in the northern parts of the realm where they probably
were created before 77451 from there they spread throughout the northern
regions' and soon afterwards functioned throughout other parts of the
realm. The oldest dated texts where they appear are of 780, 781 and 782.
The first one shows them playing their role in an assize held by missi
dominici in Provence; the second one shows rhem on dury in the region
of the lower Seine, acting in a mallie as a normally constituted judicial
body; the third one shows them acting as assessors of missd dowinici in
eastern Francia; in the fourth one, they are in that same year 782, men-
tioned as assessors of the count in a wallus of the region of the Moselle, 18
In several capitularics, including that of Thionville, there is talk abour
them and about their winisterinm, their oilicial function. We learn that at
least seven scabini had to be present at all the judicial meetings.® The
bchering were appointed by the count, in presence of the free men of the
avea, or by the wissi dominici. They had to be chosen from the papenses, that
is to say the free men of the county (pagns), who were law abiding and
virtuous and had not been condemned to dearh and pardoned.59 They
were supervised by the wissi dominici to whose attention the careless
seabini and thaose

guilty of more serious mistakes were poinied out, and

re likely o be scolded or disimissed. 5t

I

by whom they w

Remaining faichful ro bis usual concern for the protection of free men
in humble circumstances

Charlemagne first ser o limit of two or three,

{ / >/{Js'/,‘#/‘/i>
AR S Jore i vl o L % " H
ot the mallng ac which the free men were required o be present. |

and later of three per annum as the number of judicial mectings

SeEms
that the part of the capitalary by which rthis measure was taken has been

preserved, but the date of irs publication is unkn

of 8oz applies the rule and ¢}

sacaupiinlare w
apitulary of Thionville of 805 re

forH

s to it 5

¢
There was, | helieve. some diflie ity in enfore b - ; b
Cre Wis pelieve, some anhiculty mn entoraing thig decision in view of
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the number of rimes Charlemagne and later his son Louis the Pious had
to repear in their capitularies the prohibition to summon the pagenses,
if they were neither party nor witness, to more than three placita generalia
a year.® Besides the seabini, persons of high rank and vassals of the count
could be summoned to sit as assessors, ¥

Both reforms were introduced into Italy % In the Frankish realm proper
the two of them, but especially the creation of scabini, resulted in judicial
g*n';zcrifzes that survived the Regnum Francorum and lasted several centuries.

Phe creation of the seabini shows how much Chatlemagne took to heart
the correct application of the law. It was not merely sufficient to secure
permanent and better informed assessors, but the count and those en-
titled to serve as substitutes for him as chairman of the court had to have
a part in the app slication of the law. Both chairman and assessors had to
M,cp to the law. Probably the strict order issued in the programmatic
capitulary of 8oz entreating the udges’ (iudices) to judge according to
the written text of the law was intended for the chairman and the asses-
sors: the immediate aim was to remove arbit trary procedure zmd judgment
by binding those who sat in court to follow those parts of the law that had
been written down or would be written down in the future.57

With the same end in view and in compliance with the rule of personality
of the law, it was expected that the parties should make known their
national law and that the pu‘sldmg officer should know which national
law was applicable to the case and be familiar with 6.5 The counts and
the lesser officers of justice were ordered in capitularies issued afrer 802 to
secure an earnest knowledge of the law which mn'rrm}]y was applicable
to the cases submirted to the court over which they presided.?® These
measures, far from removing all the difficultics that arose from the exist-
ence and from the binding character of various national laws, never-
theless eased the search for means to solve them when they would
arise,

We must note another pmvi%irm made late in Charlemagne’s reign in
810 intended to produce, at least in the most serious cases, less hazardous
rulings by the county courts, The trials that could aflect personal freedom
or real property were allowed to be judged in the wa/lus only if the count
himselt was presiding and not if it was a wicaring or a centenarins, who was
intellecrually and morally less to be trusted .59 A similar prohibition had
probably been made shortly before regarding erials that could end with
condemnation to death® This reform was introduced into Iraly that

same year by a capitul ary of Pippin.® Both in Framie and in Iraly a case
had 1o be postponed, if necessary, in order to be submitted to the wallus
when the count could be present or to the forthcoming assizes of the
missi dominici, unless of course it could be tried at the Palace Court,
Already in $11 it was necessary to renew the prol hibition that lower officers
of justice amid not preside over the mwalinr in the three cases just men-

The impact of Charlemeaone on Frankish institntions

tioned. These tower otheers evidently did nor want to con i sy with this

reforn® i does not seem to have been amongst the effective ones that
Charlemagne tried to carey our

During his whole reign Charlemagne was very much concerned not
he wicarii,

H
and the ‘0/1’[»}1(/}‘}2 in discharging their judicial duties, bue also about their

o

anly abourt rhe

ihand the dignified behaviour of the counes,
honesty and independence. The admonitio generalis of 789 and the (:'f//‘r///mmz
wissornm of the same year forbade them to accept presents and o bend to
the will u!‘ powerful men. This charge repeated emphatically in the ‘pru«
grammaric capilulare of %oz was frequuu!y reiterated by the emperor |

the following years. The wiss were to see that the prohibition was ﬂ)(’vu 8
The counts were to be responsible for the honesty and the unselfishness
of their vicarii and contenarii sitting as judges. ™ Fyen the wini themselves
in their judicial functions «

e reminded to resist the all too frequent
templation ta corruption.’? These orders and interdictions were meant
not only for those who presided over the courts and the assizes but also
tor the assessors, especially the scabing 98

We meet in the capit tularies regulations concerning the dignified be-
haviour expected from the parties and witnesses to a case; we also see
that it was forbidden to anyone to be present in arms at the wallus or at
the assizes of the w9 W

ile the reason for these regulations is obvious,
itis not so easy to understand another that appears for the first time in the
programmatic capitulary of 8oz where it is forbidden to defend before a
court a party whose cause is unjust; he who transgresses this inrerdiction
is committing an act of infidelity to the emperor.™ Most likely this pro-
hibition was directed at some influential character who might use his
authority or other means to protect a culpric and spare him a senrence,
rather than being dirccred at those who gave counsel to the defendant,
This prohibition repeated several times and in various forms shows what
ditheulries its application met.™

While it should be noted that articles of capitularies ordered places ro
'm: well maintained where the wallns mighe at any time meet™ and

stipulated the existence of a prison and of gallows,™ what is more im-
pmr ant is that Charle mtgﬁm, out of his Lm;z}ir;!; for permancnce and
SECU ﬁgy, a fact to which his whole action on institutions bears testimony,

ttached great iy nportance to the authority of the res judicata. Two regula
tions were made dm ing the imperial period of his reign to have the people
abide by this rule. The frst suppressed every attempt 1o submit once

more toa wallus o case which had previously been the subject of a final

udgment; sach an attempt became an offence liable o a reduced bamm
fine whic \h wis 15 so/idi or s strokes with a seick. The regulation was

even considered suthciently important to be made 4 part of the national

faw ™ In the same connec

ret deds

ion the plintifl or his representative who

sed ro ackn

cajudement but did nor dave to indict the seabing
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for having knowingly passed a £
pr

E“f{"

lse judgment was, according to a
ovision in the capitulary of Thionville, to be put in custody. Hp might
discharged only if he accepted the ;udgmem or decided to indict the

scabini, Under certain precautions, however, leave might be granted to

bri
I)]‘

ng the case before the king. If the king agreed to hear the case, the
aceedings against the seabini would then take place before the Palace

court which entailed a new remedy at faw.7

The account just given is somewhat uneven; it does not flow with that

‘~\
in

stematic pace so pleasant to observe in many studies on the history of

stitutions and of law, The reason for this is that I have tried to follow

closely the actions of Chatlemagne in reforming the institutions of the

K

egnonr Drancornm, particularly some of the judicial institutions, the de-

velopment of whi ‘h, c»;('c*g ot perhaps in 8oz-3, was rarely systematic.

Charlemagne very simply put his

religious faith and his respect for the

law above all other umsmcr;xtinm; he tully realised his responsibilities

a8

di

in

the head of an important state and later as emperor in the West; he

d his best to malke the realm’s institutions achieve their maximum efli-
iency while still safeguarding the rights and property of his subjects.
I have
he tr

endeavoured to show what methods Charlemagne used and how
to apply them to judici'll institutions. 1 hope to have succeeded
unravelling at least a few threads out of this complicated skein.?

f
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in Renovatio Imperii. AAiti della giormate internazionale di Studio per il Miflenario,

Rawvenna -5 Novewbre 1961 (Facoza, 1903), tr translared above, Ch. V.

. ii-ix of the capitulary.

c. iand it of the programmatic capitlary, Amnales Lanreshamenses, $oz (ed.
T Perea, MGEESS v po 8y, and Capitalare missornm of the same year (see

ull()wm;r note).

Rather than use the edition of Boretius, MG Capo,ov, nou 54 (Capitularia

missorunm specialic), one should use the superioe edivion ot W, AL Fekhardr,

Diie capitalaria missorumspecialia von 8oz’ Denteches Avehiv Jiir Lirforschung

des Mithelalters, x11, 1950,

Tt was a dooble capitalary s ane section was merely ecclesiastical, the other,

general, MOGH Capo,ov, nos gz and qu, and iy comanentary, Recherches snr les

capitulaires, 754 (o Was waren die: Kapitularien?, vig-16). Capitulary of

Herstal, see above poorgs.

Capitulary of reform’ is the rranslation of the French expression “Capitulaire
de réformation” which T used in my book mentioned in the pr
P44, .16y Gy, ne 16y Refarmbapitilarien’ seennd |
sion I horrowed (rom the “wrdomances de m/w mration’ ob the Aneren

eding note,
sart of the

(658 DH

Vhat state of uncertainty and of anyi i casily be deteered i the prosesmivm

tovehe Divisio Repnor f‘;/i/nf O Febrian » (sectollowing note). Onthe circum
stances which creared that une seo two important articles by HL
Bewmann: “Nowen imperaioris, Studien zur Raiseridee Karls des Grossen’,
Flistorische Zeitacheift cixxxy (1g5%) and W, Schlesinger: “Kaisertum und
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26,

27,

b dnstitnd ions

Reichstetlung. Zuar Divisio Regnornm von $66°, in Forschungen gu Staat and 1 er-
Jassung. Vestgabe fir Vritg Hartmg (Berlin, 1958), reprinted in W. Schlesinger,
Beitrige zur dentschen 1 erfassungsgeschiche des Mitselalters, 1 (G drringen, 1963).
Ido not want to adopt a definite position regarding the views of those
authors on other aspecis of their subject.

Boretius, Capitularia, v, no. 45 and Annales Regni Francornm (806), ed. I,
Kurze (Hanover, 1895), p. 121,

Capitulare legibus additum; Capitulare legi Ribuariae additum; Capitulare Aquis-
granense; Capitulare missornm; MGH Cap., 1, nos 39, 41, 77, 40. On the date of
no. 77, sce my article “Zur Datierung eines Aachener Kapitalars Karls des
Groszen,” Annalen des bistorischen Vereins fiir den Niederrbein, crv—-cLvi (1954).
Capitula post ammm 805 addita, chiefly c. iii; MGH Cap., 1, no. 5.

Ny Recherches sur les capiintaires, 79-85 (== Was waren die Kapitularien?, 1 23 30).
See my book mentioned in the previous note, 91-93 (== 139-41).

g. Capifulare missorum (803), . iit; Capitulare Aquisgranense (809), c. i and xi;

Capiinlare missorum Aquisgranense primmm (809), ¢, xiii, xxii {(in the important
maauscripts of the group Paris lat, 9654 and Vatic. Palat, 582), xxviii;
Capitulare pssorum Haticom (Lam doubtiul about the Italian origin ateributed
to this capitulary by Boretius), of 8o2-81o (dated in that way by C. De
Clereq, L lgislation religieuse frangue de Clovis d Charlemagne (Louvain and
Paris, 1936), 381 that date corresponds with the results of my own research);
Capitilare incerti anni (805813 ?), . i and ii; Pippini capitulare italicum (806~
§10), c. iv (provisions of Frankish law, introduced into Ttaly); MGH Cap.,
I, n0s. 40, 61, 62, 99, 86, 102,

Capitnla de cansis diversis (806), c. il and iii (on the date see my article ‘Observa-
tions sur la date de deux documents administratifs émanant de Charlemagne’,
MIOG, 13, 1954); Memoratorium de exercitu in Gallia Occidentali praeparando
(8o7), . ii; Capitulare missorum de exercitu promovendo (808), c. i; MGH Cup.,
i, N0S 49, 48, 50.

The legal acts accomplished orally were the only ones considered to be
essential: the written form given to them was only a matter of publication;
see A Dumas, ‘La parole et Péeriture dans les capirulaires carolingicns,” in
Mélanges 4 histoire du mayen dge dédiés i la mémvire de 1ouis Halphen (Paris, 1g51),
and my Recherches sur les capitulaires, 1821 (== Was waren die Kapitularien?,
35-40).

Aechec de Charlemagne’, Académie des Inseriptions et Belles Lettres. Comptes
rendus des séances, 1947, translated below, Ch, XI1T; ‘Het falen van Karel de
Grote’, Verslag over de algemene vergadering van het Historisch Genaotschap
gevestipd fe Ultrecht, 1948,

We meet a very strong expression of that concern in c. i of the program-
matic capitulary of 8oz, MGH Cap., 1, no. 33,

Capitula cum primis constitnta (808), c. i, MGH Cap., 1, no. 5 2.

Capilulare Batwaricam (probably $o3), ¢. vi, MGH Cap., 1, no. 6g. The rule

)
introduced in Bavarian law, was that of the res porprisa in the Lex Ribuaria,
(Ixxv), ed, I, Beyerle and R, Buchner, MGH Leges, p. 128,

M Cap

anense (8og), ¢, tand i, MG L1, o, 61
4 iy

tlaria, 1, nos Gz and 71,

Aguisoranense primum ( vitila traciandas com

43

35

37
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Capitidare devilliv (771 docosxesand vt Capitudare missornm Slguisgranense
primum {810y, ooy Capitulare pissornm Agnicgranense secndun (8103, ¢, viil;
Bovetis, Cupitilaria, s, nos 32, 64, 65,

See thearticle transhued above Cho Vo (quoted in a. vz of this present article),
(‘e progranmme’, 83-85), and also the two articles quoted n, 27, “Ihe fatlure
of Charle !

grote’ gz See also my article ©
position’,  Zeitschrift fir Schweigerisehe Ge.
I below, and nn. 573 and 4.

¢
magne’ € 5, “Het falen van Karel de

A duoregae de Charlemagne, Une décome-

chiehte, xvint (1948), 44950,

translated Ch.
Charlemagne divided the competence of the Palace
> presided over by the counts palatine;
i {MGH Cap., 1, no, $o). However, this

reform does not scem ta have branght forrhva serious change for the better,

COUTE NG Sesstons pl“(?w

sided aver by the emperor and tho
Capitnlare de fustitiis faciendis (811), «

Pippin: Capitulare missorna (803), coix; Capitulare de institiis Jaciendis (8171), ¢ i
MGIE Capl,a, nos go and 8o However in 841 Charlemagne introduced a
reservation in his newly issued capitulary: certain cases of seisin prior to
Pippin’s dearh might be submived 1o him and he would ke a decision
(probably o the Palace courty. Afew charters of the carly years of Louis the
Prous’s reign, indecd show that the seisin existing in the time of Pippin 11
was ane ol the grounds upon which trials that affected real properry and
property of serfs were judged. See Fo Bougaud and [ Garnier, Chromigue
de Pabbaye de Saint-Bénigne de Dijon, suivie de la chronique de Saini-Plerre de
Bége (Dfjon, 1875), pp. 2501, (815) (== M. Thévenin, Texter relatifs anx
mstitutions privées el publiques aux époques méroringienne ef carolingienne (Paris,
1887), no. vus); B Pévard, Recueil de plusienrs pidces curienses servant é I bistoire
de Bourgogne (Paris, 1664), p. 14 (8y5); M. Prou and A. Vidier, Reeneil des
Chartes de Pabbaye de Saini-Benoit-sur-1oire, T (Paris, 1900), no, xvi (§19).——
Tassilo: Capitulare Bainaricnm (probably 803), ¢ viil; MGH Cap., 1, no. 69.

Duplese legarionis edictun (789), ¢. xvii; Programmatic capitulary of 8oz, c. i;
Capitulare misiornm generale of Thiooville (Ros), o ity Capitula de cansis diversis
(8a), . iy MGH Capo,v, nos 23, 33, 44, 49. In the articles of capirularics
which have been mentioned, the orders of Chaclemagre are clearly expressed.
The following articles of other capitularies simply Imiply the existence of
those orders: Capitulare Baiwaricun, probably of Sos, ¢ ity Capitula a missis
dominicis ad comifes directn, probably of o6 (accordiog to W, A, Hekhardt,
Die Kapitulariensamuorlnng Bischof Ghaerbalds von Littich (Gowingen, 1955),
PP 33-7), ity Capitulare piissornm Aquisgranense primmm (810, ¢. xx; MGIH
Capo; 1, nos 6o, 85, 64, The capitalary of Mancaa (980, oo 1, introduced the
same rule i faly, ibid,, noo go; this makes it probuable that Charlemagne

when such a provision

gave his first orders abour the matter prior to the

“eapinudary that has been p
§

Capitnlare s ), €ovi MOGH Cap, 1, noo gr. This article
corrects the fexe Ribuaria, 36 (32) De manire, ed. Beyerle and Buchner, pp.
§7-8.

We know a case of th

appeared for the first time ina Ty

S . .
lepi Ribnariae additam

ar 8o when atrer an homicide had been committed

]

S GO

it was expected that rhe connt himselt waould laint and, in o

/

vip
dotog, institure a rial (Dom Devie and Do Vaissere, [isltorre géndrale de

[

woriedoe, ed. Privat, 1, Toulouse ( i), Preuves, no. 49, cols, 1234
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M. Thévenin, Texzes, no. 67, pp. 8o-1). The circumstances described in the
nofrtia seeny in 819 to have been ((ms]dcrcd normal; this permits us to use
that case as evidence for the last years of Charlemagne’s reign.

Fxcellent expasitions of the reforms made by (}azlcnnqm in the com-
position of the mallys a Td i the periodicity and character of its judicial
micerings, are those nf L. Brunner and C. von Schwerin, Dentsche Rechts-

_"t‘nll]!u}lfé', 11 (znd edn, Munich and Berlin, 1928), 296301, of R, Schroeder

and 1L von !xumzbuh, Lebrbuch der denrschen Rechisgeschichte, (7th edn, Berlin
arid Teiprig, v932),179-82, of M. Conrad, Deutsche Rechtsgeschichze, v (2nd
cdn, Karlsruhe, 196z), igo-z. I do f0t, however, agree with all the
opinions of those

:arned authors; my opinion differs from theirs particu-
larly in the part played by the free men present ae the judicial meetings of
the Iildi’/t!.f_

¢ Formulae Salicae Bignonianae (first years of Charlemagne’s reign),
no. x;, imwz,/mv Salicae Merkelianae (same period), nos 18 and g2 Cartae
Senonivae (same period), nos 20, 38, $1; pp. 2323, 248, 257, 194, 202, 207.
See e.g., Formulae Salicae Merkelianae, no. 16, the supplement to no. 28, and
nae 2gy MGH Forsmtlae, pp. 247, 25 2.
See below, same page.

Formulae Senonenses recentiores (end

Charlemagne’s reign or that of
he Pious), nos 1, 4, 6; MGH Formulae, pp. 211, 213, 214.

Boni homines and magnific viri, sec c.g., Formnlae Senonenses rvecentiores, nos 1 and
51 MGH Formulae, pp. 21113, Persons sitting in the court other than the
reabini roight have been included in those appellations. In texts of the south
of Gaul during and after Charlemagne’s reign the word index is commonly
used for the regular assessors of the count, in the mallus; e.g.: Hist. gén. de
Langnedoc, 4. Privat, 11, Preuves, no. 6, cols. 47-50 (782), no. 10, cols. 57-8
(791), no. 57, rwis. 1345 (B21), no, 39, cols. 287-8 (852), no. 150, cols.
506-8 (858) (== Thévenin, Texzes, nos 68, 88, 93, for the texts of 821, 852,
858); Thévenin, Tesser, no. 71 (834). Seer R FL Bauticr, ‘Iexercice de la
justice publique dans Pempire carolingien’, in Lrole Nationale des Charies.
Pusitions des thises sowtenues par les éltves de la pramotionde 1943, 1415 ; G, Sicard,
SSur Porganisation judiciaive carolingienne en Languedocd’, in Frndes histo-
rigues d la miémoire de Noél Didier (Paris, 19606), 2939, Whereas Bauticr con-

siclers the fudices as different from the seabini, Sicard docs not take a personal
stand about that problem. We incline to the belief that those indices were
seabini under another name,

Formadae Selicae Bignonianae, supplement to no. 7 (generally considered as
prior ta 774, R Buchner, ‘Die Rechrsquellen’; ‘Beiheft” to Wattenbach-
vison, Destschlands (1‘5’.?1.‘/'751”/17K;‘{i’ﬁ{(’//(’fi im Mittelalior. 1Vorgeis nnd Karolinger
( mar, 1953), 531 Cum resedisset ille vigaring inlusier vir illo comite in illo
mallo pablico wna cum ipsis scabinos, qui in ipsam mallum resedebat . . MGH
ormulae, p. 230,

foouts

Sce e, Pormulae Salivae Lindenbropianae (Yast years of the
nos vy and zv; MGH Forplae, 1 ;s 2802,

H. Albanes and U Chevalier, Gallia t’:/}f'/fﬁ«mz Novissima, viv, Marseille
ard, Carinlaire de Uabbave de
1859), no. ) z3 February 780, Di igne

I(‘n 1894), no. 42, cols,
reeille, v (1 %
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dosiii nostr: Karoli, repes Framcorum el

73

-

(France, Basses A\

Langobardornm sen et patricii Rosanaram, id est | iernarine of AArimodus, mna

et ralionesbarguls dopinicis ... (5 names) o dcabiay lites, seabinos ipsins
civdtatir. The terminology was not fixed. (2) MG /)/‘/)/w,uz/(z Karol.,

00, 138, 16 Deceniber 981 0L inter Ripheronens comitem rel suos escapinios in

pago Lellawn, i mall publico gui vocatnr Varcarias. Vhe pagus mentioned in the
fext, was the "lalow’, located immediarely 1o the north of the pagns of Rouen
(France; Srim Saritime), L L (D
stadi 31, 7 fune 782, Schwanheim (Bundesrepublik
Dewtschl mri Pand 1 Zehardus et

RS
L Diplomata

sy b Gilockner, Cadere Tamreshanrensts

, 1933}, no. 228,

SCRGT L renerait issi ;/o////zz re

J
Guntramnis comes ... i prefalis scabinic ef festibas. .00 (4) MG
LR cnm scabinis el testibus (\in«//m, ¥ ’
Capitutare micsornm (803), ¢ xx: Us yullns ad placitum /w,/m/,////r, nisE Qi cansam

Sten gracrere dil 50 alter guacrere debel, exeeplls scabineis seplem qui ad oniia

Karol., v, no. 148 ¢

filacita pracesse delent ; Capilulare viissornm generale of Thionville (8os), c. viil;
De ctamatoribus vel cansidicis qui nec inditinm scabinorum adguicseere nee blasfemare
volnnt o .. Capitudare Aguisgrancie (809), v U anding alins de liberds bominibus
ad placitum vel ad mallum venive copatur, exceeptis seabinic ef rassiv comitu, nisi
gl cansant siane anl giaerere debet gut respoudere; Capi

ilare wdsioram Slgnisgra-

nense primuns, ($oyi, C. xitn; ¢ ,z/"u/;/m PHESE
see above, nozg) (8oz 810), €. xii; Pep capitnlare italicups (806 10), ¢, Xiv
(provision of Frankish law imrmhu.\;u and entorced in Traly); MGH Cap., 1,
nos 40, 44, 01, 02, 99, voz. The wimisterinm, the public otlice of the seabini, is
quoted in . xi of the Capitnlare Alguisgranense of $oy and in ¢, xxii of the
Capitlare misiornm Aguisgranense primum, at least in the text of the manu-
scripts belonging to the imporiant group Paris lat. 9654 and Vatic, Palat. 582,
See below n. 5o,
Capitulare missornm ($03), ¢ il Ut missi nostri scabinios, advacatos, notarios per
singitla loca elegant el evrum nomina, qrando reversi fuerint, secum scripla deferant,
Capitulare Aguisgranense, (809, ¢ stz U imdices, adrocal’, pracposilt, centengrii,
scabinii, guales meliores inveniri possunt of Denm timentes, constilnainlnr ad sna
minisieria exercenda (the munuscripe Paris Lat. qog5, after fZwentes, has the
follosing test: conm comife et papilo ol ganiur maniielie bony; Capitulare missorum
Agquisgranense pripm (809), ¢ xxii (text of the manuscripes of the group Paris
Lawo 9Gsa and Navico Palac. 8230 U dudices, vicedoming, prepositi, advocali,
centenarii, scabinel boui of reraces el mansweti cim comite ef populo eligentur et
constitwantnr ad sia prinisteria excercenda; MG Cap., 1, nos 4o, 61, G2, On the
exclusion of those who had been ("mmummm_l to death and afterwards
pardoncd: Capitalare Aquisgranense, ¢ and ()
primum, ¢ i

Capifula itcertl anni (8os813), MG Cap, 5. 86

oo (on this capitulary,

pitiitire sissorum Aquisgranense

[oaok int comites

1rd tardi cansa Licandun nee ¢

o8 0o G ceRlenariis
vel scaliniy el gui nan prevident recla [ndidia nec vecta foilimomnia
testificant.

This 1s stron; ssed in ot ol the fﬁrmgz‘nmm:n e capitulary of goz (MGH

Laureshamenses where the d
ot misss 1o the year 8oz 18 reeated (MGHL, 55 1, 0 28), and in

Capoy,nocgaan ithe passace of the -l

other

fexts, amongse them oo xvi of the Capirndare wenrrale of Thionyille
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(8o5) (MGH Cap., 1, no. 44): De oppressione panperum liberorum hominun, ul
ot franit a potentioribus per aliguod malam ingenitim contra institiam oppressi, ifa
it coacli res eoruy vendant ant tradant. Ideo haec of supra ef hic de liberis bonminibns
discins, ne forle parentes conira iustitiam flant exhereditali er repale obsequinm
minnatur et ipsi heredes propier indigentiam mendici vel Jatrones sen malefactores
efficianinr. . . .

3. Capitulare missorum (803), ¢. xx: pitulare missorum genérale
of Thionville, (8o05), the conclusion at the end of ¢, xvi, after the passage
quoted in the preceding note: .. Fit wz saepins non flant manniti ad placiza, sisi
sict in alio capitulare praccepimus ita serveinr; MGH Cap., 1, nos 4o and 44.
W. A Bckhardt, Kapitulariensamminng, pp. r9-21, scems to have rightly
identified the U’dcr (“;qnmhry to which Charlemagne referred in 8o5 with a
lr’a;yma nt of a capitulary included in the collection of Gherbald, bishop of
Licge, probably compiled in 8006; Fekhardt’s edition p. 9z (= MG Cap., 1,
no. 104, ¢ Wiz (UL comites ety centenarii peneralem [)/m‘ift//// [requentins non
habeant propiler panperes; sed cum illos super quos clamant ininste patientes, et
cm miaioribus patn el festimoniis necessariiy Jreguenter placitum feneant; ui hi
panperes, qui nullan causan ibidem non habent, non cogantur in placitunt venire, nisi
bis aut ter in anno. That fragment of a capirulary does not mention the scabini
and quotes only the maiores natu (== men of high rank by their birth) as
/ s: perhaps we may be allowed to believe that the capitulary had been
issued at a time when the institution of the segbini, though existing, had not
yet been generalised.

s4. Capitnlare Aguisgranense (809), c. v see the text quoted above, n. 49; Capiinlare
missorsm Aguisgranense primnm (809), c. xiii: Us nullus ad placitun venire cogatur
nisi qui cansam habel ad querendan, exceptis scabinis (the manuscripts of the group
Paris Lat. 9654 and Vatic, Palat. s82 add to this: et vacsallis comitumy; Capitulare
missorsm ilalicum (see above, n. 24), (8o2-810), ¢. xii: Ut per placita non frant
banniti liberi homines, excepto si aligua proclamacio super aliquem veneril ant certe
si scabinus ant index non fueril; et pro hoc condemnati illi panperes non flant; MGLI
Cap., 1, nos 61, 62, 99, T'wo capitularies refer explicitly to the rule issucd by
Charlemagne: first an ‘Tralian” capirulary of Pippin 810, ibid., no. 1oz; c. xiv
relates to the enforcement of the rule in Tialy: . .. Er ingennos homines nilla
placita faciani custodire, postquan illa tria castodiant placita quae instituia sunt, nisi
Jorte contingal wi aliquis u/z‘qmm acenset; excceplo illos scabinos qui cum indicibus
resedere debent; sccondly the capitnlare missorum ol Louis the Pious belonging
to the group of $18-81¢, ibid. no. 14r, ¢. xiv: De placitis siguidem quos liberi
homines observare debent constitutio genitoris nosiri penitus observanda aique ienendu
est, ut videlicel in anno fria solummado generalia placita observent ef nullus eos apiplins
Placita observare compellat, nisi forte quilibet ant accrisatus fuerit ant alinm accusaverit
awl ad festimoninm perhibendum vocalus [uerif. Ad caetera vero, grae cenfenarii
tenent non alins venive inbeatur, aisi qui ant litigal, ant indicai ant testificalur.

above, n. 49; C

55, 5 qzm%m,’ 00N 49, 53, 54.
56 1. 49 and g
§7 hat 1}11‘» expresses the full significance of ¢, xxvi of the programe-
ag‘mn ary exf 8oz (iif 7 ( ap., 1, no. 33y Ut dudices secundum scripiam
avered only part of each of the national lws which were anplicable in the
coversd onty part of each of the national laws which were applicabic in the

s
S

59-

Go.
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Regnum Irancornm (as I AL Fekharde stressed i rightly in the 2nd edition
made by him of L Plandtz, Dentsche l“).f{”/}f‘r,ffff'v,w?/.l/[‘;!)ff’I( srazand Cologne, 1961],
33}, Charlenagae intended to extend largely the wrirten text of the laws;
however, the resulis of the decisions reached with thar aim hy the Bmpire’s
assembly of October §o2 ar Aachen and of the mes

these e

sures taken for applying

stons remained exeromely lmired, ‘v’u‘},’ iporiant pares of the
plenty of possibilities
vo judge secnudnne arbitvium s -1 K\Au.m,um, in his remarkable book

Aequitatis Tudicium (Feanklure, 1959), 57, belicves thar the rule, o haugh it

&

laws remained customary and oral; the judges soill had

first appears ina capitulary of Charlemagne, may be much olders but he does
not give any valid argument to uphold bis opinion.

This is, we believe, the meaning of . viof the Capitndare missorum of 802, at
leastin the Yormintended forethe missalicnm A (Aqguitaine), ed WAL Hekhardt
(sceabove, nors), posor (= MGH Capl,r, nol 3, in the ‘apparatus criticus’
helow pooroo): De leoibus pondanis, nf B ',r«/ffz» seresl gt lege vivat vel iudicat.
riicles of capitularies, some of them revised, intended for the
missi of 8o6, W, AL Hekhardr, /\(’/)ll'il/d//{/‘lul//i/////‘rlﬂ s, oowxd (s MGH
Capo v, noe s, coxivinty: Uz comites of indice. L(//{/I/(’;l/!/!/l qra leve vivere debeant et
secundim ipsanr indicent (according to Wo AL Lickhardr, op. cit o P3O, A COrTupE
rv;‘mmxumn of the text rgmmu i 5 &)

Collect i<> 1 af

'/1/‘-,1'/‘;;/{1 ol cagila /zzm nela (?So* .
813), c.iv: Uren wm'x el Piearti eornmy legens sciant il anie cos pinste nesinens (////\
m//mnﬁ possit vel ipsan legem witare; ({//H//{/(Iie missorngy (Roz-413), c. iii:
Comites quogie el conlenarii ef ceferi nobiles piri u,{_{f.w/ SHAW /J/Wf//r—r discant sicnt in
aliv foco decretum est; MGH Cap., v, nos s7and Go. Tt seems probable that when
Charlemagne and his councillors required the counrs, their subordinates and
their deputies to know their own narional i, they rightly or wrongly
considered that this law, more often than nor, would be also the aational law
of most of thase under their jurisdiction: conscquently it would be the law
which they would have to supervise when their assessors applied it to most
cases submitted to their court,

C{l/}/[’///{li‘f? miissori Aquispranense primmum (8 voy, oo i U ante vicarinm et
centenarinm de proprietate et libertate indicinm non terminetur ant (1{/(//1/‘!71//#{. 157
Sepmper in praesenlia missorum imperialinm ant in praesentia comitunt; Capitulare
missorum Aguisgrancnse seciundupr (810), ¢ xv: De res ef mancipia ut ante vicariis
el centenariis non conguivaniur; MG Cap., 1, nos 64 and Gs.

This is suggested by the fact that in the same year, the article of a capitulary
i;'m*f}dm‘mg that provision of Frankish law into Traly, mentions <‘xcpli<?itl.s}
the interdiction to judge the eriminales actiones, as well as trials about freedom
(see following note).~One generally admits thar the interdiction was not
applicable 1o the count’s de puty, the viscount (ricecon

(), when there was

ane. There are severval notitioe of late ars in the ninth cenrury, where one

meets ¢

iscount acting as a chairman of the waflas with the same wielicial
- as the count: Devic and

compeie
Privat, 11
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6.

Pippini capitulare italicum ($10), MGH Cap., 1, no. 1oz, c. xiv: Ut ante vicarios
nalla criminalis actio diffiniatur, wisi tantum leviores cawmsas quace facile possunt
diudicari; ef nallus in eornm iudicio aliguis in servitio bominem conquirat; sed per
Jident remittantur nsque i /)rm* sentiam comitis. T'he interdiction to judge a case
of real property is not explicitly expressed; we believe, however, that it is
cxpressed implicitly, be ainly might not be con-
sidered as leviores causas quae facile possunt dindicari.

Capitala de institiis faciendis (3v1), MGH Cap., 1, no. 8o, ¢, iv: Ut uilins homo
in /:/m o centenarii neque ad morlem, neque ad libertatem swam amitiendan ant
ad res veddendas vel mancipia udicetur, sed isia in praesentia comitis vel missortm
nosirorum indicentur; ¢ viiis ... Ceteris vero mensibus nnsquisque comitum placitum
suum habeat ef institias faciat,

Some instances, ]mstcrior to the rc_:ig;n, of Charlemagne, can be found of
meetings of the mallus, held under the chairmanship of lower officers of
justice, when cases were judged that belonged to the exclusive competence
of the count: Albaneés and Chevalier Gallia Christiana Novissima. viv, Marscille,
no. 51, cols. g2 (845) (== B. Guérard, Cartslaire de I’ abbaye de Saint-1"ictor de
Marseille, 1, 1 1857, no. 26, pp. 324, = Thévenin, Textes, no. §o); G.
Desjarding, Frégues de Rodes an IXe, an Xe ef an Xle sidele, Bibliotheque de
PEeole des Charres, xxiv (1863), P. J. no. VI, p. 167 (864) (date worked out
by It Lot, Fiddles on Vassanx [Paris, 1904], pp. 114--15, n. 4). It is however
much more important to note that the semantic evolution of the words
picaria in the west of France and in Burgundy, centena in Lorraine (which in
the tenth and cleventh centuries included the rightto condemn to death)y can
only be explained in a satis{,mmy way by the fact that picarii and centenarii
would in Carolingian times have largely preserved the judicial competence
which (,'!mrk:m;wsrm* lad tried to take away from them. See C. 1. l’crrin, Sur
te sens du mot “centena’ dans les chartes lorraines du moyen dge,” rchivnm
Latinitatis medii aevi == Bulletin du Cange, v (1929~30), 26-30; M. Garaud,
Florganisation administrative du comté de Poitou au Xe siécle et Mavéne-
ment dcs chirelains et des chitellenies’, Bulletin de la Société des Antiquaires de
D"Onest, 1953, 431, 443-7; . Richard, ‘Aux origines du Charolais.” Aunales
de Bonrgogne, xxxv (1963), 88, H. Firsch thought that the interdictions made
by Charlemagne to the lower officers of justice did not apply to the judg-
ment of persons apprehended red-handed; we are inclined 1o agree with that
opinion, though the arguments put forward to support it are very feeble;
[Die hoke Gerichisharkeit im dentsehen Mittelalter (Darmstadt, 1958, reprintof the
edition of 1922), 1913

Admanitio generalis, ¢. Ixiii (ommibusy; Duplese legationis edictnm, ¢. xxii; pm—
grammatic capitulary of 8oz, ¢. i and Anuales Lzzlzw“/mum«m; §oz, MGH 5. ?u,
1, p. 38, Capitulare missoram of o3, ¢ xv; Capilnlare /fzzwmfmm“r" (8o
¢ /}/’)Zfl{/lzr‘f’ missorum Aquisgranense primum (809), c. xvii; fz;w/r(/(;m PIESOF
sisgranense privim (8 :\/) c.vily Capitule incert i anni /%ug Qi) oty Capitnla
erfrta (Rr),j c Boretius, {,/;/,///J/',»nz«;, L 008 22, 23, 3%, 40, 61,

ause cases of that type cer

Y, €ovitg

e canonibus exc

"

é‘:’%i\!?‘iizii?‘}? of 8oz, ¢ owxvy see also oo ) il

5

i incerti

ii. Sce n, 65,

coranense (B0g), ¢ vil. See n.

s

69,

70,

~J
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75

68,

The impact of Charlemasie on Urankish instifutions
Most of the texts quoted in n. G5 apply impli icitly o the seabini; ¢, xvii of the
Capititlare Aguispraiense of §og and o i of the
seabini cxplicitly

;,u/»///f//; fncerti anni quote the

Capilmlare missoruny (‘4«:35 o xv oand xvig 1//)//11//1/'1> JIHSSOFHBI (]m (Graiense
/

primnns (Bog), syl Capitala per missos cogrita facienda (805 S, ooty MG

@ ‘,v/; onos .

CoixPhe text s corvupt and difficult to undersiand s however Theliove there

is o doubr about the meaning of this article,
Capiitulare '

i additnny (Re3y, oo iv Cupitudia de pilssorum «/ﬁ’/}‘//v (Bro), ¢ v;
perhaps Capintare wussornm of Nijmegen (806), ¢ viit (fmplicitly); MGH
Cap., 1, N08 39, 60, 406,

Capilnlare  Aquisgranense (809), . xiit, Capiinlare miscornm  Aquisgrancise
privenzy, ($o0g), oo xxv (with the various readings of some manuscripts);
ihid., 1
Capitnlare Aquispranesie (802 803),
Capitulare legibus additnm (803}, cox: 8T guis camvam indicatam vepefere in pralls
pracsumipierit ibigne festibuy convictis [werit, and guindecin solidos {()/!//)(}7/111} ant
quindecim icts ab scabs i idicaverim? dcclpiad . coviiof the Capitila
a misso cognita facta of 8oz, probably had the t}nm;_;h it did not

£ nillas contra veclum indicinm andeat indicare

L, 1 nos 61 oand be.

i, 1, oo, el

v

¥ gul cansan |
/

SHITIC ]mmrm

‘1,

yet include a punitive sanciion:
guicguan. ihid., 1, nos 39 and so.
Capitulare iivsornm generale of Thionville (8o3), ibid., 1, no. 44, ¢

clamaloribus vel cansidicis qui nec duditing scabinornm zz«/(////w,wm ee /}/a.t_‘ ¢
voluni antiGua consuclido servelur, id es/ ol in cnslodia recliudantnr donec e
duobns faciant. it siad palatinm pro hac re reclamarering et litteras detullerint, non
quidenm els credatur nec famen in carcere: ponantir: sed cumr custodia el cnm ipsis
litteris pariter wd palatinn nosiruam reniltiantar, wf ihi disentiontnr sicut dignum est
The text of the manuscripts Paris Lat, 9654 and Vatic. Palat. 582 is slightly
different, bhut only as far as the form is concerned, Puting the unwilling
tlazmator into custody was pechaps an old legal rule that had passed into disuse
and was now revived by Charlemagne.
I have tricd, as muach us pu«;qi sle to keep this article in the form of the oral
Jecture which icwas originally. Tn several parts, however, 1have more fully
discussed corrain statements, As a matrer of course T have added footnotes,
endeavouring to limit their number and 1o make them as shore as possible.
Twish to CXPress my th :mks‘ tomy friends Professor Bryee DL Lyon, of the
University of California (Berkcley), and Mrs Mary Lyon, who had the kind-
ness to read my manuseript mzd sugpested a series of usetul corrections, |
am most grateful to them for the rrouble they have raken abour ir,
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